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NEGOTIATIONS IN THE CONTEXT OF INTERNATIONAL
WATER-RELATED AGREEMENTS
The article describes the results of a study to identify, analyze, and discuss
negotiation processes taking place in the context of international water-related
agreements and conventions.
An introduction is given to the role of legal arrangements in fostering cooperation
in transboundary water basins, with special emphasis on the economic,
environmental, and security dimensions of integrated water management. The study
concentrates on the analysis of lessons learnt from a limited number of test cases.
The focus is on agreements addressing water allocation and pollution control, thus
excluding the issue of navigation.
The paper introduces a life-cycle model of negotiating agreements, and in this
context reviews selected water-related agreements at the global, regional, and waterbasin level. The role of negotiations is highlighted for the initiation, adoption, and
implementation phases. Special attention is given to the negotiations leading to the
relevant agreements established under the UN Economic Commission for Europe (the
Helsinki and Espoo Conventions and corresponding guidelines). The negotiations
leading to, and in the context of, some basin agreements (Rhine, Danube, Aral Sea)
are also analyzed and compared.
Some experiences in negotiating international water-related agreements are
identified, analyzed, and generalized. Aspects and factors that determine the
prospects, progress, and products of the negotiation process include:
●
●
●
●
●
●
●
●
●

initiating development leading to formal negotiation
organizational setting, procedural rules, and negotiation culture
balancing of interests (upstream–downstream, intersectoral) in the negotiation
process
windows of opportunity that promote and accelerate negotiations
relationship and synergy with other, legally binding and non-binding, instruments
as a source of synergy in the negotiation process
role of technology, research and monitoring in the negotiation process
negotiation on implementation and compliance
role of human rights, transparency, and participation/role of the stakeholders/
public in the negotiation process
role of management and financing issues in the negotiation process.

The study makes use of various sources of information, including (where available and
accessible) the texts of agreements, reports of negotiation sessions, secondary
literature, and in some cases, oral reporting (interviews with actors and witnesses of
negotiations).
The study summarizes the findings and formulates conclusions and
recommendations on lessons learnt and how to improve processes in the practice of
future negotiations.
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1. INTRODUCTION TO THE STUDY
1. 1. Background
1.1.1. Economic and Environmental Dimensions of Security
Security is about the creation and preservation of safe spaces for individuals,
communities, and states to pursue their aims in peace, with a reasonable degree of
predictability and stability, and with due regard and respect for the aims and interests
of others. The broader notion of security has rapidly gained ground since the end of
the cold war. As the incidence and risk of armed conflict between states has fallen
sharply, the frequency of civil war and other intra-state tensions has risen. In the
Economic Commission for Europe (ECE) region there were seventeen intra-state
conflicts between 1990 and 1998 (Rayment, 2002; Baer, 1999).
If security is now seen as involving not only military risks but also threats to
stability arising in the economic, social, and environmental spheres, their combination
with the different levels of community (local, national, regional, global) leads to a
dense matrix of security relations and risks. This broader agenda involves many more
stakeholders and actors than was the case when the principal threat was inter-state
violence. One serious problem with this plethora of issues and actors is how to
coordinate all the sources of information about the potential risks in different sectors.
Another approach to security, which also enlarges the agenda, derives from the
economic concepts of externalities and public goods. The concept of a public good –
that is, a good or service whose consumption by one person does not reduce its
availability to others, from which no one can be excluded, and whose availability
cannot be removed by an individual refusing to cooperate (for example, by not paying
taxes) – has been extended to cover “global” public goods such as security and peace
(or rather “just” peace), clean air and water, and so on. A major issue here is who will
supply such goods and pay to maintain them.
After the First World War, and even after the Second World War, security and
economics were for the most part kept in separate boxes. However it was the Helsinki
process, and especially the Helsinki Act of 1975, that revived the idea, already
launched by Keynes (1919) and later adopted in the Atlantic Charter of 1941, that
security was not simply a matter of military balances and inter-state relations: social
factors, human rights, and economic performance were also crucial. The emergence of
the European Communities (EC and later EU), and then the Helsinki process, aimed at
the reconstruction of a liberal order of security in the European region where the use
of force is rejected as a means of resolving disputes and a common framework of
laws, norms, and standards is put in its place. Power relations do not disappear of
course, but smaller countries have a greater influence in the institutions of this order
than they would under a hegemonic system.
1.1.2. Security and Integrated Water Resource Management
The concept of Integrated Water Resource Management (IWRM) is directly related to
the concept of water being a public good. The current international consensus on
Integrated Water Resource Management is the result of a reorientation after a century
of development in which the water sector was faced with a number of serious
problems (Hartje, 2002). The freshwater chapter of Agenda 21 of UNCED 1992
includes a chapter on Integrated Water Resources Development and Management,
which consists of the following core elements:
●
●
●

Water as a part of the ecosystem, a natural resource and a social and economic
good.
Catchment basin of surface and ground water as a basis.
The integration of land- and water-related aspects.
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●
●
●
●
●

The identification and protection of potential sources of freshwater supply.
Sustainable and rational utilization.
The design and evaluation of projects and programs that are efficient and socially
appropriate.
Participatory policy-making and decision-making processes.
Emphasis on institutional, legal, and financial instruments for its implementation.

The catchment basin and participation principles are of greatest importance not only
for IWRM but also for ensuring a broader approach to security with regard to water. In
this context, the river basin organizations play a central role. In most cases,
international agreements have been concluded to ensure the functioning of the river
basin organizations.
1.1.3. Role of Legal Arrangements in Fostering Cooperation in
Transboundary Water Basins
The degree of cooperation, especially in Europe, with respect to water-related issues
is usually measured in terms of agreements concluded and (violent) conflicts avoided.
If one looks at the degree of integrated management of transboundary waters then
the picture is less impressive. Most treaties deal with one purpose only, or combine
two or three aspects, but the management in an integrated manner is still an
exception: only concerning the Rhine and the Great Lakes have corresponding claims
been made (Wieriks, 1997; Donahue, 1988). The degree of integration seems to be
spreading however on a bilateral and even regional basis. It makes sense to classify
the existing agreements on transboundary waters for which three groups have been
proposed according to their purpose (Hartje, 2002):
●
●
●

Agreements allocating water.
Agreements to develop joint projects and to provide a minimum flow for
shipping.
Agreements controlling pollution.

Apart from agreements regarding specific water basins, framework agreements have
also been developed that address the law of non-navigational uses and protection of
international watercourses, transboundary river basins, and international lakes. They
might serve as “blueprints” for the elaboration of bilateral and multilateral agreements
on specific transboundary waters. The role of international water law in fostering
cooperation in Europe was recently reviewed by Enderlein (2002a).
1.2. Objective and Scope of the Study
Since the water-related international agreements play a crucial role for the fostering
of both the integrated water resource management as well as the water-related
security issues, it is important to study not only their structure but also the dynamic
aspects such as the negotiation processes that lead to the adoption, implementation,
and further development of such agreements.
The principal objective of the present study is to identify, analyze, and discuss
the patterns of negotiation processes taking place in the context of international
water-related agreements and conventions. In order to keep this goal manageable,
the study shall not attempt to be comprehensive, but will concentrate on the analysis
of lessons learnt from a small number of test cases. The focus will be on agreements
addressing water allocation and pollution control, thus excluding the issue of
navigation. A particular emphasis will be put on regional water-relevant framework
conventions as developed and presently applied in the United Nations Economic
Commission for Europe (UNECE) region.
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The scope of the study shall thus encompass the following agreements:
●
●

●

The Convention on the Law of the non-navigational Uses of International
Watercourses (UN New York Convention, 1997).
UNECE regional conventions including protocols:
– Convention on the Protection and Use of Transboundary Watercourses and
International Lakes (Helsinki I Convention, 1992).
– Convention on Environmental Impact Assessment in the Transboundary
Context (Espoo Convention, 1991).
– Convention on the Transboundary Effects of Industrial Accidents (Helsinki II
Convention, 1992).
Selected river basin conventions (the selection will include the Rhine and the
Danube basins in Europe, and the Aral Sea basin in Asia).

The study shall address the various phases of negotiation according to a dynamic lifecycle model of international agreements.
The study shall address and generalize patterns of negotiation experiences, and
identify aspects and factors that determine the prospects, progress, and products of
the negotiation process.
The study will make use of various sources of information, including where
available and accessible the texts of agreements, reports of negotiation sessions,
secondary literature, and in some cases, oral reporting (interviews with actors and
witnesses of negotiations).
The study will summarize the findings and formulate conclusions and
recommendations on lessons learnt and how to improve processes in future
negotiations.

2. METHODOLOGY AND OVERVIEW OF THE TYPES OF
MULTILATERAL WATER-RELATED AGREEMENTS
2.1. Life-cycle Model of the Agreements
An international agreement is not a static instrument or monument but a dynamic
process of negotiation and implementation with its own life cycle.1 Each agreement
must pass through a number of phases, each of which comprises some negotiation
activities. In a life-cycle model of an agreement, one may distinguish, in analogy with
the life cycle of a living organism, the following phases:
●
●
●
●
●
●

Preparatory phase: orientation/initiation/triggering of the negotiation process
(“courtship/gestation” period).
Main negotiation phase: addressing and defining the contents, and
adoption/signature of the agreement (“engagement and wedding”).
Ratification phase and preparation of the work program by the signatories
(“infancy”).
Coming into force and early implementation (“adolescence”).
Full implementation, and negotiation of amendments and protocols to the
agreement (“maturity and procreation”).
Major re-negotiation of the agreement because many parts may have become
obsolete and other important elements are missing (“end of the life cycle”).

In this section, three categories of agreements will be reviewed in terms of a life-cycle
model. Such a review is useful and necessary for the subsequent identification of
generalized patterns and aspects of the negotiation processes. The three categories
are mainly distinguished according to geographic scope (global, regional, basin-

4

related). Moreover, the agreements considered in each category differ with respect to
their purpose.
2.2. Life-cycle Review of Selected Agreements
2.2.1. The International Water Convention (UN New York Convention)
Much has been written on the history and negotiation process leading to the adoption
of the International Water Convention. A recent overview of the main issues in the
negotiation process was given by Schroeder-Wildberg (2002). In 1998, McCaffrey
pointed out the prospects and pitfalls of this agreement. For a life-cycle description, it
is important to mention that the very long “gestation” period took place within the
International Law Association (ILA), a non-governmental association of lawyers, and
within the International Law Commission (ILC), a subsidiary body of the UN.
The ILA started its work on the law governing the utilization of international fresh
water resources in 1954 (Bourne, 1999). The impetus for its doing so was concern
about a number of serious international river disputes that had arisen after 1945, in
particular the disputes between India and Pakistan over the Indus, between Egypt and
Sudan over the Nile, between Israel and its neighbors over the Jordan, and between
Canada and the United States over the Columbia. At that time there were no accepted
rules of international law applicable to these disputes. By 1966, in the Helsinki rules,
the ILA had identified the basic rule of international water resources law – the
principle of reasonable and equitable utilization and sharing of the benefits of the
waters of an international drainage basin.
The ILC included the topic in its general program of work in 1971 and began
study of the topic in 1974 with the establishment of a sub-committee. The ILC worked
on the project for some twenty years before the formal negotiation started in the
Sixth (Legal) Committee of the General Assembly, on the basis of draft articles
adopted by the ILC (1994; 1996).
The Convention on the Law of the Non-Navigational uses of International
Watercourses, adopted by the UN General Assembly on May 21 1997 by a great
majority of countries, attempts to promote cooperation between riparian states by
setting principles, norms, and rules that give guidance for regulating conflicting uses.2
The Convention is a general, framework agreement that contains thirty-seven
articles, which are divided into seven parts. The most important substantive and
procedural provisions are contained in Part II (General principles), Part III (Planned
measures), and Part IV (Protection, preservation, and management). The Convention
addresses the subject of cooperation regarding the prevention or solution of conflicts,
for example, in Articles 5 (Equitable and reasonable utilization and participation), 7
(Obligation not to cause significant harm), 9 (Regular exchange of data and
information) and 33 (Settlement of disputes).
One would not be wrong in saying that the most critical and difficult part of the
negotiation process concerned Articles 5 and 7, as they represent the key provisions
that define and balance the rights of upstream and downstream states.
The slow process of ratification reflects the tensions and the not fully resolved
issues, which characterized the process of negotiations. Milestones in the life cycle of
the UN New York Convention are summarized in Table 2.1.
2.2.2. UNECE Regional Water-Related Conventions
Although the agenda for security was considerably enlarged in the wake of the
Helsinki (Conference on Security and Cooperation in Europe – CSCE) Process in the
1970s and by the collapse of communism in the early 1990s, economic collaboration
among all the countries of Europe was already seen by the founders of ECE in 1947 as
“making an important contribution to the political unity of the major powers”
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(Weightman, 1956). Although that contribution was severely constrained in the early
years of the cold war, all members of the Commission agreed on its importance as an
instrument of consultation and as a “bridge” between East and West. Cooperation
among governments in ECE has focused on a large number of narrowly defined
technical problems on which the interested parties could negotiate without raising
large questions about their economic and social systems. The latter constraint has
now diminished, but in fact this type of “grassroots” or bottom-up cooperation has
proved to be very successful in the fields of environment, transport, trade, energy,
and standardization (Rayment, 2002). Much of the work in developing conventions,
norms, and standards rarely hits the headlines, but it provides considerable and direct
benefits to member countries and facilitates the economic integration in the region.
However, the larger significance of this technical work is that it helped to create a
framework in which the habits of cooperation to overcome differences and seek
common ground have become deeply entrenched over the course of nearly fifty years.
Table 2.1.

Milestones in the life cycle of the UN New York Convention

Preparatory phase
Main negotiation
phase and
adoption
Ratification phase
Coming into force

Work in the International Law Association since 1954
Work within the International Law Commission since 1971
Negotiation within the Sixth Committee of the General
Assembly of the UN starts in 1993
Adoption by the General Assembly, May 21 1997
Twelve ratifications by July 2002
Unpredictable

The importance of such regional cooperation
recognized in the Final Act of the CSCE in 1975 and
meetings (CSCE 1983; 1986; 1989), and in particular
the Vienna follow-up meeting of the CSCE in 1989. In
that they would:

in the security context was
subsequently during follow-up
in the concluding document of
the latter, governments stated

Make further use of the existing framework, resources, and experience of
the ECE in areas of significance for the implementation of the
recommendations of the CSCE.
(CSCE, 1989)
Cooperation with the Organisation for Security and Cooperation in Europe (OSCE) has
since developed extensively, not least because Basket Two of the Final Act of the
CSCE contained many of the areas covered by the Commission. In fact, the
negotiations on many elements in this Basket were facilitated by the fact that they
had already been extensively discussed in ECE.
The first international environment-related agreement that came into existence
under the auspices of ECE was the Convention on Long-range Transboundary Air
Pollution, signed in 1979, and in force since 1983. Development of similar
international agreements for other environmental areas was a topic of discussion at
various seminars held during the 1980s.3 In the light of relevant provisions of the
Final Act of the CSCE (CSCE, 1975), ECE began paying increased attention to
environmental impact assessment (EIA) and started developing an international
framework agreement to regulate the application of EIA in a transboundary context
(UNECE, 1989).
As regards water-related agreements, the main breakthrough occurred during
the Meeting on the Protection of the Environment of the Conference on Security and
Cooperation in Europe (CSCE), held in Sofia, Bulgaria, from October 16 to November
3 1989. In accordance with the mandate of the Concluding Document of the Vienna
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Meeting of the representatives of the participating States of the CSCE, and on the
basis of the discussions held in Sofia, the participating States recommended inter alia
on November 2 1989 that:
●
●
●

The ECE elaborate an international convention, code of practice, or other
appropriate legal instruments on the prevention and control of the transboundary
effects of industrial accidents.
The ECE elaborate a framework convention on the protection and use of
transboundary watercourses and international lakes.
Basin-related water agreements are elaborated where they do not yet exist, such
as for the Danube and Elbe (Labe) rivers.

The implementation of these recommendations was to take place as soon as possible,
bearing in mind that the next Follow-up Meeting of the CSCE, to be held in Helsinki in
1992, would evaluate the results! As it will be seen below, three new UNECE
conventions were indeed adopted by 1992.
The UNECE process on water and environment law was thoroughly described by
Tanzi (2001), and a review of UNECE strategies for protecting the environment with
respect to international watercourses was given by Bosnjakovic (1998). Whereas the
Convention on the Protection and Use of Transboundary Watercourses and
International Lakes (Helsinki I Convention) forms the backbone of UNECE waterrelated legislation, two other UNECE conventions (the Espoo Convention on
Environmental Impact Assessment in a Transboundary Context and the Helsinki II
Convention on the Transboundary Effects of Industrial Accidents) are of such key
importance for transboundary water management that they have been included here.
In view of the role played by CSCE in the initiation phase, it is not surprising that
the UNECE conventions have a considerable potential to prevent conflicts and settle
transboundary environmental disputes (Bosnjakovic, 2001b).
The rest of this section will give short profiles and life cycles of the three UNECE
conventions: Helsinki I, Helsinki II, and Espoo.
2.2.2.1.

Convention on the Protection and Use of Transboundary Watercourses and
International Lakes (Helsinki I Convention)

The UNECE Convention on the Protection and Use of Transboundary Watercourses and
International Lakes was signed in 1992 at Helsinki by twenty-five countries, and by
January 2002 had been ratified by thirty-two countries including the EU.
The aims of the Convention (see Article 2) may be summarized as follows:
●
●
●
●

protection of transboundary waters (including surface and ground waters) by
preventing, controlling, and reducing pollution
ecologically sound and rational management of transboundary waters
reasonable and equitable use of transboundary waters
conservation/restoration of ecosystems.

To that end, Parties have the obligation to take measures for prevention, control, and
reduction of pollution, where possible at source. This applies both to point and diffuse
sources.
The Convention explicitly recognizes the need to apply a number of basic
principles. The precautionary principle implies that action to avoid the potential
transboundary impact of the release of hazardous substances shall not be postponed
on the grounds that scientific research has not fully proved a causal link between
those substances and the potential transboundary impact. Costs of pollution
prevention, control, and reduction measures shall be borne by the polluter (“the
polluter-pays-principle”). Water resources shall be managed so that the needs of the
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present generation are met without compromising the ability of future generations to
meet their own needs.
2.2.2.1.1. PROVISIONS RELATING TO ALL PARTIES
The essential obligation of the Parties (Article 3 and the following ones) is to develop,
adopt, implement, and render compatible relevant legal, administrative, economic,
financial, and technical measures with respect to a number of issues including:
●
●
●
●
●
●
●
●
●

application of low- and non-waste technologies
introducing emission limits for and licensing of wastewater discharges
applying at least biological treatment to municipal wastewater
applying best available technology (BAT) and best available practices to reduce
nutrient inputs from industrial and diffuse sources
application of environmental impact assessment
promoting sustainable water-resources management including the application of
the ecosystems approach
contingency planning and minimization of the risk of accidental pollution
monitoring the conditions of transboundary waters
research and development on effective techniques for the prevention, control,
and reduction of transboundary impact.

2.2.2.1.2. PROVISIONS RELATING TO RIPARIAN PARTIES
The main and core obligation (Article 9) to the Riparian Parties (that is, the parties
bordering the same transboundary waters), is to enter on the basis of equality and
reciprocity into bilateral or multilateral agreements or other arrangements, in order to
define their mutual relations and conduct regarding the prevention, control, and
reduction of transboundary environmental impacts. Such agreements shall provide for
the establishment of joint bodies, covering well-defined catchment areas, with their
tasks including to:
●
●
●
●
●
●
●

collect, compile, and evaluate data on and inventories of pollution sources
elaborate joint monitoring programs
elaborate emission limits for wastewater and evaluate effectiveness of control
programs
elaborate joint water-quality objectives
develop concerted action programs for the reduction of pollution loads
establish warning and alarm procedures
exchange information on existing and planned uses of water and on BAT.

The work of the joint bodies also specifically includes cooperation with coastal states,
as well as with the joint bodies established by coastal states for the protection of the
marine environment directly affected by transboundary impact.
Whether or not in the framework of joint bodies, the riparian states have very
detailed obligations on consultations, joint monitoring and assessment, common
research and development, exchange of information, warning and alarm systems,
mutual assistance, and public information (Articles 11-16). The Riparian Parties should
ensure that the following information is made available to the public:
●
●
●

Water-quality objectives.
Permits used and the conditions required to be met.
Results of water and effluent sampling carried out for the purposes of monitoring
and assessment as well as checking compliance with the water-quality objectives
or the permit conditions.
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The Convention also contains certain institutional provisions on the settlement of
disputes, which are discussed later.
2.2.2.1.3. NEGOTIATION AND ELABORATION OF FOLLOW-UP PRODUCTS UNDER THE CONVENTION
Under the Helsinki I Convention, several additional instruments – either binding or
non-binding – have been negotiated, and others are still under negotiation. These
include the following:
●
●

●
●

The Protocol on Water and Health (negotiated jointly under the auspices of
UNECE and the WHO/EURO Regional Committee), adopted in London on 18 June
1999.
Guidelines on Monitoring and Assessment of Transboundary Rivers (2000a);
Guidelines on Monitoring and Assessment of Transboundary Groundwaters
(2000b); Guidelines on Monitoring and Assessment of International Lakes
(2002).
Guidelines on Sustainable Flood Prevention (2000c).
In November 2001, an Intergovernmental Group on Civil Liability started
negotiation on a binding instrument on civil liability for transboundary damage
caused by hazardous activities, within the scope of Helsinki I and Helsinki II
Conventions.

2.2.2.2.

Convention on Environmental Impact Assessment in a Transboundary
Context (Espoo Convention)

Environmental impact assessment (EIA) has already proven to be a very important
instrument for implementing and strengthening sustainable development. It combines
the precautionary principle with the principle of preventing environmental damage and
arranges for public participation. EIA has become the major tool for an integrated
approach in the UNECE region for the protection of the environment since it requires a
comprehensive assessment of the impacts of an activity on the environment, contrary
to the traditional sectoral approach. In addition, it looks into alternatives to the
proposed activity and brings facts and information on environmental impacts to the
attention of the decision-makers and the public. The EIA Convention was adopted at
Espoo (Finland) on February 25 1991. It was signed by twenty-nine countries, and by
July 2000 had been ratified by thirty countries including the EU.
This Convention is the first multilateral treaty to specify the procedural rights and
duties of Parties with regard to transboundary impacts of proposed activities and to
provide procedures, in a transboundary context, for the consideration of
environmental impacts in decision-making procedures. The EIA Convention stipulates
the obligations of Parties to assess the environmental impacts at an early stage of
planning. The EIA Convention prescribes measures and procedures to prevent,
control, or reduce any significant adverse effect on the environment, particularly any
transboundary effect, likely to be caused by a proposed activity or any major change
to an existing activity. Appendix I to this Convention covers seventeen groups of
activities to which the Convention applies including the following: nuclear and thermal
power stations; road and railway construction; chemical installations; waste disposal
facilities; oil refineries; oil and gas pipelines; mining; steel production; pulp and paper
manufacturing; and water management activities such as the construction of dams
and reservoirs, groundwater abstraction, and the construction of ports and
waterways.
2.2.2.2.1. EIA PROCEDURE
If a planned activity is listed in Appendix I to the EIA Convention and this activity is
likely to cause a significant adverse transboundary impact, the EIA procedure as
indicated in this Convention must be applied. This procedure starts with a notification
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by the Party of origin to any Party that it considers an affected Party as early as
possible and no later than when informing its own public about the proposed activity.
The wording of Article 3, paragraph 1, of the EIA Convention should, in principle,
pose no problem for countries that have introduced a national scoping procedure as
part of the EIA procedure, which includes mandatory public participation. These
countries must notify affected countries no later than when informing their own public
in the scoping procedure.
Article 3 furthermore requires the affected Party to respond to the Party of origin
and to indicate whether it intends to participate in the EIA procedure. The purpose of
this provision is to help the Party of origin to prepare the EIA documentation. The
information shall be furnished “promptly.” The EIA Convention sets a standard for the
minimum requirements for the content of the EIA documentation to be submitted to
the competent authority. When the EIA documentation has been prepared it is
transmitted to the competent authority of the Party of origin, which has to transmit
the documentation to the affected Party. The documentation is to be used for further
consultations between the concerned Parties.
The EIA Convention includes provisions aimed at establishing mechanisms to
prevent a dispute about the application or interpretation of the agreement.
2.2.2.2.2. PUBLIC PARTICIPATION
The EIA Convention contains three references to public participation. Article 2,
paragraph 6, includes a general reference to this issue and Articles 3 and 4 mention
more specific parts in the EIA procedure where the public has the right to participate.
Article 3, paragraph 8, of the EIA Convention requires the concerned Parties to ensure
that the public of the affected Party in the areas likely to be affected is informed of,
and provided with possibilities for making comments on or objections to the proposed
activity and for the transmittal of these comments or objections to the competent
authority of the Party of origin. Similarly, under Article 4, paragraph 2, the concerned
Parties shall arrange for distribution of the EIA documentation to the authorities and
the public of the affected Party in the areas likely to be affected and for the
submission of comments to the competent authority of the Party of origin.
2.2.2.2.3. EFFECT ON INTERNATIONAL LAW
The elaboration and signing of the Convention on Environmental Impact Assessment
in a Transboundary Context has influenced and will continue to influence other
international instruments such as conventions and ministerial declarations. The
already mentioned 1992 Convention on the Transboundary Effects of Industrial
Accidents includes procedures compatible with those set out in the EIA Convention.
Article 7 of the Convention on the Marine Environment of the Baltic Sea Area
(Helsinki, 1992) also makes reference to EIA in a transboundary context. The EIA
Convention is also recognized in, for example, the Final Declaration of the Ministerial
Meeting of the Oslo and Paris Commissions (September 1992), the Ministerial
Declaration on Cooperation in the Barents Euro-Arctic Region (January 1993) and the
Nuuk Declaration on Environment and Development in the Arctic (September 1993).
The EIA Convention is understood to be an innovative international legal
instrument for achieving sustainable development and for preventing, reducing, and
controlling transboundary environmental impacts. The importance of this legal
instrument as an efficient tool to promote active, direct, and action-oriented
international cooperation at the regional level is growing in view of the increasing
membership of the ECE.
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2.2.2.2.4. NEGOTIATION AND ELABORATION OF FOLLOW-UP PRODUCTS UNDER THE ESPOO
CONVENTION

In 2000, an open-ended ad hoc Working Group started negotiation on a Protocol on
Strategic Environmental Assessment (SEA).
2.2.2.3.

Convention on the Transboundary Effects of Industrial Accidents (Helsinki II
Convention)

Since the early 1990s the United Nations Economic Commission for Europe has
concentrated its efforts on preventing industrial accidents, and especially their
transboundary effects, in its region. Its work led to the adoption of the Convention on
the Transboundary Effects of Industrial Accidents. It was signed by twenty-six UN/ECE
member countries and the European Community, and entered into force on April 19
2000. The number of ratifications by January 2002 reached 2twenty-two parties plus
the EU. The Convention aims to protect human beings and the environment against
industrial accidents by preventing such accidents as far as possible, by reducing their
frequency and severity, and by mitigating their effects. It promotes active
international cooperation between the contracting parties, before, during, and after an
industrial accident.
Industrial accidents can be prevented and their impact on transboundary waters
can be limited by strengthening the application of both this convention and the
UN/ECE Convention on Convention on the Protection and Use of Transboundary
Watercourses and International Lakes.
The aim of the Convention on the Transboundary Effects of Industrial Accidents
is to help its parties to prevent industrial accidents that can have transboundary
effects, to prepare for them, and to respond to them. The convention also encourages
its parties to help each other in the event of such an accident, to cooperate on
research and development, and to share information and technology.
2.2.2.3.1. PREVENTION
Since it is better to be safe than sorry, the Convention spells out what its Parties have
to do to reduce the risk and prevent industrial accidents to the greatest extent
possible. First, they should identify those hazardous operations that take place within
their borders but could have an effect abroad if an accident were to occur. Once the
Parties have drawn up a list of these operations, they should inform all the other
Parties that could be affected and consult them. New projects should be sited in areas
where the risks are minimal and any decision to allow a project to go ahead should
take account of the Convention on Environmental Impact Assessment in a
Transboundary Context.
2.2.2.3.2. PREPAREDNESS
However, no matter how stringent the safety standards, accidents will occur and
countries must be prepared to deal with their consequences. The Convention therefore
also outlines how Parties can maintain a high level of preparedness to respond to an
industrial accident, especially if its effects spill over into another country. Hazardous
operations must have on-site and off-site contingency plans. If several Parties might
be affected by a hazardous operation, they are expected to get together to try to
make their plans compatible or even draw up joint off-site contingency plans.
The local residents should be informed about what is going on. The public should
also have a say in the setting-up of prevention and preparedness measures and have
access to administrative and judicial proceedings if its views are disregarded. In this
context, the provisions of the Convention on Access to Information, Public
Participation in Decision-making, and Access to Justice in Environmental Matters will
also prove useful.
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2.2.2.3.3. RESPONSE
If an industrial accident does occur, the Convention expects the Parties to take
effective steps to minimize its effects, including those of a transboundary nature. If
several countries are affected by the accident, they should work together to ease its
effects. They should also help one another if asked to do so.
2.2.2.3.4. NOTIFICATION
To respond effectively and in a coordinated way to an industrial accident, Parties must
be informed as soon as possible, as time is of the essence. The Convention
consequently calls on Parties to set up special notification systems. The UNECE
Industrial Accident Notification System has been developed with this in mind. It
includes forms for giving early warning, providing information, and requesting
assistance. This system will make it easier for a country where an industrial accident
has taken place to notify all the others that could be affected and to give them the
information they need to fight its possible effects.
2.2.2.3.5. COMPETENT AUTHORITIES AND POINTS OF CONTACT
Each Party must designate or set up authorities specifically to deal with industrial
accidents once the Convention enters into force. In the meantime, its signatories and
many other interested countries have already nominated focal points.
According to the Convention, Parties must also designate points of contact, to
which industrial accident notifications and requests for assistance must be addressed.
The network of points of contact now comprises thirty-four countries and the
European Community. The secretariat regularly updates this list; however, access to it
is restricted.
2.2.2.4.

Milestones in Life Cycles of Three UNECE Conventions (Helsinki I, Helsinki
II, Espoo)4

The three UNECE water-related conventions form a coherent set, both from the
substantive point of view and the way they came into existence. The fact that ECE has
offered a recognized neutral forum for negotiation of the conventions is, in itself, a
source of coherence, which minimizes the risk of fragmentation. The services of the
ECE secretariat are instrumental to any progress, not only during the preparatory
phase of negotiations and the negotiations proper, but also during the subsequent
period of administrative support, review, implementation, and follow-up. The
secretariat is the only permanent body with overarching responsibilities for the
conventions.
In addition to this institutional aspect, the ECE conventions share a number of
major issues and inter-linkages at the level of provisions and at the level of
implementation challenges. Substantive issues include: information gathering and
dissemination; exchange or transfer of environmentally sound technology; ecosystem
protection and management; protection of human health; energy efficiency;
transport; land use and human settlements; public participation; access to justice;
education and awareness raising; and environmental impact assessment.
Implementation issues include: ratification and implementation; finance; scientific
mechanisms; institutional aspects; and outreach.
The regional approach of the ECE conventions simplifies issue management. All
the conventions have a core constituency of the same signatories and parties. The
shared familiarity with the actual problems in the region and the awareness of their
environmental linkages add to the potential for cooperation that yields synergies
across the board.
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Table 2.2. Convention on the Protection and Use of Transboundary Watercourses and
International Lakes (Helsinki I)
Preparatory phase
and initiation of
negotiations

Negotiation phase
and adoption

Ratification phase
and work of
signatories
Coming into force
and early
implementation
Full implementation
and elaboration of
protocols and
amendments

End of life cycle

- Working Party on Water Problems established in 1988
- Meeting on the Protection of the Environment of the
Conference on Security and Cooperation in Europe (CSCE),
Sofia, recommends in November 1989 to elaborate a
framework convention on the protection and use of
transboundary watercourses and international lakes.
- Working Party on Water Problems negotiates the text of the
convention in five special sessions between May 1990 and
October 1991
- Convention adopted and signed during the meeting of Senior
Advisers to ECE Governments on Environmental and Water
Problems in Helsinki on March 17 1992
- Working Party on Water Problems prepares the future work
program under the Convention.
- Present number of ratifications (January 2002): 32 + EU
- Convention enters into force on October 6 1996
- First Meeting of The Parties: Helsinki, July 1997
- Second Meeting of the Parties: The Hague, March 2000
- Third Meeting of the Parties: Spain, Autumn 2003
- Development (together with WHO/EURO Regional
Committee) of the Protocol on Water and Health, adopted in
London on June 18 1999
- Guidelines on Monitoring and Assessment of Transboundary
Rivers (1999); Transboundary Groundwaters
(2000);International Lakes (2001)
- Guidelines on Sustainable Flood Prevention (2000)
- Intergovernmental Group on Civil Liability starts negotiation
on a binding instrument on civil liability for transboundary
damage caused by hazardous activities, within the scope of
Helsinki I and Helsinki II
- Established Working Groups: Legal and Administrative
Aspects; Water Management; Monitoring and Assessment;
Water and Health; Civil Liability and Water-related Accidents
Not predictable

Table 2.3. Convention on Transboundary Effects of Industrial Accidents (Helsinki II)
Preparatory phase
and initiation of
negotiations

Negotiation phase
and adoption

Meeting on the Protection of the Environment of the
Conference on Security and Cooperation in Europe (CSCE),
Sofia, recommends in November 1989 to elaborate an
international convention, code of practice or other
appropriate legal instruments on the prevention and control
of the transboundary effects of industrial accidents
Working Party to elaborate a legal instrument on the
transboundary impacts of industrial accidents negotiates the
text of the convention in five sessions between June 1990
and November 1991
- Convention adopted and signed during the meeting of Senior
Advisers to ECE Governments on Environmental and Water
Problems in Helsinki on March 17 1992
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Ratification phase
and work of
signatories
Coming into force
and early
implementation
Full implementation
and elaboration of
protocols and
amendments
End of life cycle

- Yearly meetings of the Signatories held from 1993 to 2000
- Regional coordinating centers in Budapest and Warsaw
established in 1994
- Convention entered into force on April 19 2000
- First Meeting of the Conference of the Parties: Brussels
November, 2000
- Present number of Parties to the Convention (January
2002): 22 + EU
- Intergovernmental Group on Civil Liability starts negotiation
on a binding instrument on civil liability for transboundary
damage caused by hazardous activities, within the scope of
Helsinki I and Helsinki II
Not predictable

Table 2.4. Convention on Environmental Impact Assessment in a Transboundary
Context (Espoo)
Preparatory phase
and initiation of
negotiations
Negotiation phase
and adoption

Ratification phase
and work of
signatories
Coming into force
and early
implementation
Full implementation
and elaboration of
protocols and
amendments
End of life cycle

ECE Seminar on Environmental Impact Assessment held in
Warsaw, September 21–25 1987
- Ad hoc Working Party to elaborate a draft Framework
Agreement on Environmental Impact Assessment in a
Transboundary Context negotiates the text of the
convention in six meetings between October 1988 and
September 1990
- Convention adopted and signed during the meeting of Senior
Advisers to ECE Governments on Environmental and Water
Problems in Espoo on February 25 1991
- The Meeting of the Signatories prepares the future work
program under the Convention
- Convention entered into force on September 10 1997
First Meeting of the Parties (MoP): Oslo, May 1998
Second Meeting of the Parties: Sofia, February 2001
- Present number of Parties to the Convention (August 1
2001): 29 + EU
- Negotiation started on a Protocol on Strategic Environmental
Assessment (SEA)
- Bodies established under the MoP:
Implementation Committee; Working Group on EIA; Openended ad hoc Working Group on SEA Protocol
Not predictable

2.2.3. Basin Agreements
There are too many water-basin agreements to be treated in this report in a
systematic and comprehensive way. The focus will be on three examples in the UNECE
region: the Rhine river basin, characterized by a long history of institutional
cooperation and considerable, tangible successes; the Danube River basin, where
cooperation on the protection and corresponding institution-building started more
recently; and the Aral Sea basin, where water-related cooperation is in full
development and transformation from the old Soviet patterns towards more modern
approaches is taking place.
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2.2.3.1.

Rhine River Basin

The River Rhine (length 1,300 km) crosses Switzerland, France, Germany, and the
Netherlands. Its catchment area of 185,000 square kilometers is shared in addition
also by Luxembourg, Liechtenstein, and by small parts of Austria, Italy, and Belgium.
Some 50 million people live in the catchment, which provides drinking water for about
20 million. With major European industrial areas located within the catchment, the
Rhine river is not only used for shipping and power generation, but also for the
disposal of waste water from industrial and communal activities.
The evolution of the cooperation in the Rhine river basin during the last century
forms an instructive example of the progressive development as a result of different
interacting factors. Activities of interest groups and emerging national policies led to
the first exchange of views and informal consultations on monitoring. These were
followed by a series of formalized agreements on various aspects of joint interest,
which followed the emergence of subsequent issues in the policy life cycle. Therefore
the negotiations do not form a straight line, but a succession of challenges that had to
be addressed by the riparian countries. Dieperink (2002) gives an excellent overview
of the ups and downs of the development of the Rhine river regime. Some highlights
from the history of the Rhine river regime are summarized in Table 2.5.
Table 2.5. Highlights from the history of the river Rhine regime
1950
1963
1969
1972
1976
1979
1985
1986
1987
1991
1995
1998

Informal consultations on the water quality
Convention of the International Commission for the Protection of the Rhine
against Pollution (the Berne Convention)
Fish mortality as a result of an accidental spill of the pesticide Endosulfan
First Ministerial Conference of the Rhine riparian states
Conventions on the Protection of the Rhine against Chemical Pollution and
Chloride Pollution; formalization of the involvement of the European
Commission
France refuses to ratify the Convention on the Protection of the Rhine against
Chloride Pollution
Ratification of the Convention on the Protection of the Rhine against Chloride
Pollution
Severe pollution and fish mortality caused by an accidental discharge of
10,000 cubic meters extinguishing water contaminated with pesticides at the
Sandoz/Basel
Rhine Action Program
Additional protocol to the Convention on the Protection of the Rhine against
Chloride Pollution
Flood occurrence in the Netherlands and Germany
New Convention on the Rhine; Action Plan on Flooding

Source: Dieperink (2002)

2.2.3.2.

Danube River Basin

The Danube River is 2,780 km long and drains 817,000 km2 into the Black Sea. The
basin area includes all of Hungary; nearly all parts of Austria, Romania, Slovenia,
Slovakia, and FR Yugoslavia; significant parts of Bosnia-Herzegovina, Bulgaria,
Croatia, the Czech Republic, Germany, and Moldova, and a small part of the Ukraine.
The Danube River Basin is not only the geographical catchment area of the second
largest river in Europe, but with its thirteen main riparian states, it represents a
diversity of languages, of ethnic and religious groups, a history of population
movements, and conflict and displacement of people, which are still root causes for
the lack of environmentally sustainable management today (Bendow, 2002a; 2002b).5
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In response to the environmental challenges, the riparian countries recognized the
need for regional cooperation. It started with the 1985 Bucharest Declaration
(Bucharest, 1985), and was followed by the Danube River Protection Convention
(DRPC), signed in 1994 and in force since 1998 (DRPC 1994; 1998). A detailed
overview of the history of the DRPC has not been written yet. Based mainly on oral
communications and written contributions from the former President and the present
Executive Secretary of the DRPC (Kittinger, 2002; Bendow, 2002a; 2002b), Table 2.6.
gives some highlights from the history of the Danube River Protection Convention.
Table 2.6. Highlights from the history of the Danube River Protection Convention
1975
1977

1985
1989
1991

1991
1992
1993–4
1994
1994–8
1998
1999
1998
2000
2001
2.2.3.3.

First initiative by Romania to start cooperation on water protection, water
and flood management
Initiation of bilateral agreement between Austria and Germany on water
management cooperation in the Danube catchment (leading in the middle
1980s to the trilateral Regensburg Agreement, which also included the
European Communities as third signatory)
Bucharest Declaration for the Management and Protection of the Danube
River
Meeting on the Protection of the Environment of the Conference on Security
and Cooperation in Europe (CSCE), Sofia, encourages a specific agreement
on the Danube
Danube Conference in Budapest decides to develop a binding instrument on
the protection and sustainable use of the Danube River (Danube River
Protection Convention, DRPC) and a separate instrument on nature
conservation (Danube Basin Nature Conservation Convention, DBNCC)
Danubian countries, donors, IFIs, G24 countries, and NGOs establish (in
Sofia) the Environmental Program for the Danube River Basin
First round of negotiations on DRPC held in Vienna
Negotiation meetings on DRPC in Bratislava, Bucharest, Sofia, Prague
DRPC signed by eleven Danubian countries and EC in Sofia on June 29 1994;
Declaration of the Signatories provides a preparatory period of interim
implementation
Interim implementation period; ratification by nine parties (Austria, Croatia,
Czech Republic, Germany, Hungary, Romania, Slovakia, Slovenia, and EU)
DRPC entered into force on October 22 1998
Organizational framework established, consisting of: Conference of the
parties, ICPDR, Secretariat, PMTF, 5 Expert Groups
First meeting of the International Commission for the Protection of the
Danube River (ICPDR)
“Baia Mare accident”
Memorandum of Understanding on Common Strategic Goals signed with the
Black Sea Commission
Aral Sea Basin

The Aral Sea Basin covers an area of 2.2 million km2, and is home to 40 million
people. The two main rivers, Syr Darya and Amu Darya, both 2,500 km long have an
average total flow of 120 km3/year. Six principal riparian states share the water: Syr
Darya (Kyrgyz Republic, Tajikistan, Uzbekistan, and Kazakhstan); and Amu Darya
(Afghanistan, Tajikistan, Uzbekistan, and Turkmenistan). Due to arid conditions,
irrigation and drainage are vital. The major part of the population inhabits the
irrigated area, which covers 8 million ha. Over 90 percent of diverted river water is
used for irrigation.
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The rapid expansion of irrigated agriculture between 1950 and 1980 caused the
following main problems (Lennaerts, 2000):
●
●
●

dramatic drying up of the Aral Sea
river and soil salinization
basin water management (water allocation, river management, in the 1990s
followed by accelerated deterioration of the water infrastructure and its
management).

The former Soviet republics in the Central Asian region became independent in the
early 1990s. In Soviet times there was one system of distribution of water to the
different regions, and other distribution systems for energy, food, and so on. After
independence, the Central Asian Heads of State decided that the water distribution
and allocation system between the countries would remain in force. To that end, a
number of interstate agreements and documents were signed (Dukhovny, 2000).
They did not make such agreements regarding other resources such as oil and gas.
Not surprisingly, friction arose over these resources because of diverging sectoral and
national interests and limitations (Burger, 1998; Bosnjakovic, 2000).
The countries of the region have frequently expressed their good intentions to
work together, but they have not yet developed a clear and consistent concept for
effective cooperation. The water sector is a striking example of fragmentation,
confusion, and duplication of transboundary cooperation. In the course of recent
years, several regional institutions have been established where each views at least
part of the management of the regional water systems in its domain. These
institutions include:
●
●
●
●
●

●

Basin Water-Management Organizations (BWOs) for Syr-Darya and Amu-Darya.
Interstate Council for Water Coordination (ICWC) with the membership of the
Ministers of Agriculture and Water Resources of all five republics.
Sustainable Development Commission (SDC) with the membership of the
Ministers and Chairs of the environmental agencies of all five republics.
International Fund for Saving the Aral Sea (IFAS) founded by all five republics.
Interstate Council for Kazakhstan, Kyrgyzstan, Tajikistan, and Uzbekistan
(ICKKTU), lately renamed CAEC (Central Asia Economic Council), with
membership including the Presidents and Prime Ministers of the member
republics; the Russian Federation has observer status.
Agreement between Kazakhstan, Kyrgyzstan, Tajikistan, and Uzbekistan on
measures for management and financing joint water use and energy production
and consumption (“Bishkek Agreement”).

Some highlights in the development of institutional frameworks for water
management and protection in the Aral Sea region are given in Table 2.7.
Presently there is no single organization specifically charged with the long-term
development of the river basins as a cooperative effort. The Amu Darya and Syr
Darya BWOs have the responsibility for short-term operations, but do not have
responsibility for data collection (a national task) or general oversight. In particular,
none of the agreements mentioned in Table 2.7, addresses any of the following
issues:
●
●
●
●
●
●

duties of the basin States with regard to unilaterally planned water utilization
identification of pollution sources
pollution abatement
monitoring water quality
responsibilities of States in case of floods, drought, or emergency situations
EIA in the transboundary context
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●
●
●

public information and participation
liability regime for damage
dispute settlement mechanism.

Table 2.7. Development of regional water management institutions in the Aral Sea
basin
1986
1992
1993
1993
1993
1994
1996
1997
1998
1998

1999
2000

BWOs Amu-Darya (Urgench) and Syr-Darya (Tashkent) established under
Soviet law
“Agreement on Cooperation in Joint Management of Use and Protection of
Transboundary Water Resources” signed February 18 as basis for ICWC
ICWC established by the Decision of the Heads of 5 states, March 23, the two
BWOs transformed into the executive bodies of ICWC
“Agreement on Joint Activities to Address Problems of the Aral Sea and its
Surrounding Area” created regional institutions charged with comprehensive
water management (ICAS, IFAS)
Kazakhstan, Kyrgyzstan, and Uzbekistan sign a declaration of Economic Union
and create the Interstate Council of Kazakhstan, Kyrgyzstan, and Uzbekistan
(ICKKU).
Aral Sea Basin Program (ASBP) created
Sustainable Development Commission (SDC) created
ICWC placed under responsibility of ICAS
Tajikistan joins ICKKU, thus transforming it into ICKKTU. The organization
was later renamed the Central Asia Economic Council (CAEC).
“Long Term Water and Energy Agreement (Bishkek Agreement)” for the SyrDarya concluded between four riparian States (amended in 1999). It foresees
this to be supplemented by annual bilateral and tripartite operation
agreements on Toktogul and Kayrakum Reservoir Operations.
Agreement between Kazakhstan and Uzbekistan on Cooperation in the Area
of Environment and Rational Nature Use.
Agreement between Kazakhstan and Kyrgyzstan on the Utilization of the
Water Facilities of Interstate Use on the Chu and Talas Rivers.

Only Kazakhstan is party to the UNECE Convention on the Protection and Use of
Transboundary Watercourses and International Lakes, which obliges the Riparian
Parties to address these issues through bilateral or multilateral agreements.6
The Bishkek Agreement offers in principle a good and practical mechanism for
joint management of water resources and energy generation. Unfortunately this
structure does not work exactly as it was expected to (OSCE, 2002).
In summary, the main constraints in developing international management
organizations for the Central Asian river basins are (Bosnjakovic, 2001b):
●
●
●
●

The existence of competing organizations formed before and after the
disintegration of the Soviet Union, characterized by overlapping responsibilities
and weak available resources.
The lack of national and regional policies on multi-sectoral water uses.
The lack of national and regional policies and instruments for environmental
protection.
Insufficient cooperation between international donor organizations.
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3. KEY FACTORS AND PATTERNS IN NEGOTIATING
INTERNATIONAL WATER-RELATED AGREEMENTS
Looking at what determines the prospects, progress, and products (the 3 P’s) of
negotiating international water-related agreements, be it at the global, regional, or
basin level, one finds certain recurring patterns and key factors. This section attempts
to identify these components and to analyze their role in the life cycles of the
agreements under consideration.
3.1. Initiating Development Leading to Formal Negotiation
Establishing objectives, issues, and negotiating agenda has far-reaching consequences
for the prospects, process, and products of negotiation. They are essentially
determined by the basic concerns of the negotiating players. One can argue that the
underlying concerns, which led to increased awareness of international water-related
issues and eventually to a negotiated agreement, are essential in all cases related to
security.
3.1.1. Rhine River Basin
In the case of the Rhine river basin, the Netherlands was the main victim of the
ongoing pollution. Upstream discharges inflicted damage to Dutch drinking water
resources and horticulture in the western part of the Netherlands (Wibaut, 1952),
resulting in rapidly increasing scientific and public concern about the risks of pollution.
Even earlier, in the late nineteenth century, salmon was completely eliminated from
the catchment area. A more specific concern over water quality arose in the early
1930s. High concentrations of phenol and the fear of progressively high salinity levels
inspired the Dutch drinking water companies to establish contacts with upstream
riparian states (Dieperink, 2002). In 1950, these contacts resulted in the beginning of
informal consultations. In 1953 a monitoring network was set up, marking the first
step in the development of the river Rhine regime. The Berne Convention of 1963
then provided the formal structure for the consultations and progressive development
of the Rhine river regime.
3.1.2. Danube River Basin7
In the Danube river basin, it was Romania, in the 1970s, that took the initiative to
start cooperation on water protection, quantitative water management, and flood
control, whereas Austria and Germany embarked in negotiations in the 1970s, which
in the 1980s resulted in concluding the so-called “Regensburg Agreement.” The
process of contacts during a decade led to the so-called “Bucharest Declaration”
(1985). The Declaration was a non-binding precursor to the decision to develop and
adopt a binding instrument. The process leading to the adoption of the Bucharest
Declaration coincided with the first decade of the CSCE process.
A resolution on the Principles of Future Agreements Concerning International
Lakes and Watercourses was adopted by the ministers present at the 1989 Meeting on
the Protection of the Environment of the Conference on Security and Cooperation in
Europe (CSCE), in Sofia. The Final Act resolution of the CSCE 1989 Meeting (see
Section 2.2.2) recommended twofold elaboration:
●
●

To develop a regional convention on the protection and use of transboundary
waters (covered subsequently by the Helsinki I Convention in 1992).
To develop river basin related water agreements where not yet existing (such as
for the Danube and the Elbe/Labe River). This was covered subsequently by the
trilateral Elbe Agreement on the International Commission for the Protection of

19

the Elbe River in 1990 and by the multilateral DRPC Danube River Protection
Convention in 1994.
This is how the CSCE resolution on Principles of Future Agreements Concerning
International Watercourses and International Lakes was interpreted and implemented.
In accordance with that resolution, a Conference of Experts was summoned for
the preparatory work on a comprehensive convention in Budapest in 1991. At the
Budapest Conference the idea of one more comprehensive convention was not
unanimously carried. Consequently, it was decided to split the further development
into two projects:
1.

2.

Because of the urgency of making an agreement on the primarily endangered
water quality of the Danube River, the participants decided that a Danube River
Protection Convention (DRPC) be developed along the lines of the UNECE Helsinki
I Convention as a framework (see in particular its Article 9), and like the Elbe
Agreement, which was already in existence at that point in time.
At the same time, a Danube Basin Nature Conservation Convention (DBNCC) was
still conceived as a comprehensive instrument in its area, integrating or even
amending existing law.

The representatives of states taking part in the conference mandated Austria to
elaborate the Danube River Protection Convention (DRPC), and commissioned the
Hungarian Republic, one of the main protagonists of that idea, to set up a Temporary
Secretariat with the view of coordinating the drafting of the DBNCC.
Although the initiation steps were taken simultaneously, the two conventions had
totally different destinies. Whereas the Draft DBNCC was still in the stage of
deliberations in 1998, the DRPC was adopted within three years, and came into force
within seven years.8 The rapid progress of the DRPC is remarkable because of the
dramatic change of the political situation in the Danube River Basin, including the
emergence of new states and of armed conflicts in the region. On the other hand, the
slow progress with the Danube Basin Nature Conservation Convention may be due to
its rather comprehensive nature, and because many of its aspects were already
covered at the regional level.
3.1.3. Aral Sea Basin
In the Aral Sea basin, the first interstate agreement (1992) became a necessity after
the disintegration of the former Soviet Union, which led to the sovereignty of the five
former Soviet republics in Central Asia. The newly established Interstate Commission
for Water Coordination (ICWC) directly took over the responsibilities from the former
Ministry of Water Resources of the USSR, with appropriate changes reflecting the
sovereign status of the newly independent states. The next positive and necessary
step was to subordinate the two BWOs for the Syr-Darya and Amu-Darya to ICWC by
transforming them into the executive bodies of ICWC.
The mandate of the ICWC is rather broad, as it includes among others the
following issues and functions (Dukhovny, 2000):
●
●
●
●
●
●
●
●

Water allocation management
Common water management policy
Recommendations to governments on common price policy
Coordination of large projects implementation
Single information system on water resource use and monitoring
Coordination of joint scientific-technical research
Facilitating water saving technologies
Joint programs on awareness and emergency response.
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However, in practice, the region was confronted with a number of highly sensitive
water-related issues and developments that went beyond the ability of ICWC to
address and resolve, the membership of ICWC being at the level of the Ministries of
Agriculture and Water Resources. The major ones are the following:
●

●
●
●

The coming into existence of additional regional organizations with various
mandates in the field of natural resource management and protection,
characterized by overlapping responsibilities and weak available financial and
human resources.
A lack of national and regional policies on how to reconcile multi-sectoral water
uses (energy, agriculture, and so on), leading to upstream–downstream and
inter-sectoral frictions.
A lack of national and regional policies and instruments for environmental
protection.
The challenges of cooperating with international donor organizations.

As a consequence of this situation, the water sector in the Aral Sea region has been
characterized by fragmentation, occasional confusion, and frequent duplication of
transboundary cooperation efforts. There is seemingly no political will to establish a
forum for comprehensive negotiation of water-related issues. A report by the Swiss
Cooperation Office in Bishkek came to the following conclusion:
Recent dispute shows that inter-state bodies are not able to solve critical
issues. Since Uzbekistan and Turkmenistan have opted for bilateral
solutions and have boycotted attempts by international organizations to
mediate, we could have to consider that dealing with the Syr-Darya river
basin and the Amu-Darya river basin separately would be an intermediate
solution. But even the trilateral agreement between the Syr-Darya riparian
states was useless last year. As long as the region’s leaders prevent the
participation of local governments, the private sector, society organizations,
and institutions in the decision process and as long they insist on making
unilateral decisions that affect their neighbors, water will remain a potential
source of conflict in Central Asia.
(Gely, 2000)
3.1.4. UNECE Conventions
In the case of the regional water-related agreements in the ECE region, it was again
the concerns about Pan-European security and the CSCE mechanism that triggered
the final decision to add a new dimension to technical cooperation, already existing
within ECE, by negotiating and adopting relevant framework conventions.9 However, it
was the UNECE secretariat in Geneva that played a supreme role by providing again
the institutional setting and the physical and organizational facilities for launching,
preparing, and conducting the negotiations. In this respect one should mention the
role and activities of the Senior Advisers to ECE Governments on Environmental and
Water Problems, a subsidiary body of the Economic Commission for Europe, which
came into existence in 1988, and changed its name into Committee on Environmental
Policy (CEP) in 1994. This subsidiary body (to be called CEP in this report) was
instrumental in establishing and supervising the various working groups that
conducted the technical negotiations leading to the formulation and adoption of ECE
conventions (see reports ECE/ENVWA 1988–1993 and ECE/CEP 1994–1999).
The progress of technical negotiations is documented in the reports of the
working groups.
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●

●
●

The negotiations leading to the Espoo Convention took place in the ad hoc
Working Group to elaborate a draft Framework Agreement on Environmental
Impact Assessment in a Transboundary Context, during its six meetings between
October 1988 and September 1990 (ENVWA/AC 1988–90).
The negotiations leading to the Helsinki I Convention took place in the four
special sessions of the Working Party on Water Problems between May 1990 and
May 1991 (ENVWA/WP, 1990–1991).
The negotiations leading to the Helsinki II Convention took place in five sessions
of the Working Group to elaborate a legal instrument on the transboundary
impacts of industrial accidents between June 1990 and November 1991
(ENVWA/WG, 1990–1991).10

After the coming into force of ECE conventions, as a rule it was the governing body of
each convention that took initiatives to develop additional – binding or non-binding –
instruments. It was not unusual that such initiatives were taken in cooperation with
other bodies (see Section 3.5. and Tanzi, 2001).
In the case of the Helsinki I Convention the following developments can be
mentioned (see also Table 2.2.):
●
●
●
●

Development (together with WHO/EURO Regional Committee) of the Protocol on
Water and Health, adopted in London on 18 June 1999.11
Guidelines on Monitoring and Assessment of Transboundary Rivers (1999);
Transboundary Groundwaters (2000);International Lakes (2001).
Guidelines on Sustainable Flood Prevention (2000).
Intergovernmental Group on Civil Liability starts negotiation on a binding
instrument on civil liability for transboundary damage caused by hazardous
activities, within the scope of Helsinki I and Helsinki II.

3.1.5. UN New York Convention
In the case of the global UN New York Convention, the initiative and preparatory work
leading to the opening of formal negotiation in the Sixth Committee was nearly
exclusively in the hands of international lawyers, either within the ILA or ILC.
However, their work was again based on security concerns, namely about a number of
serious international river disputes that had arisen after 1945 (Bourne, 2000).
3.2. Organizational Setting, Procedural Rules, and Negotiation Culture
After the initiation phase, it is the preparation of the negotiation process that is
recognized as crucial for the outcome of negotiation. A textbook on negotiation
(Nierenberg, 1986) states: “Preparing for a negotiation is a year-round function, as is
negotiation itself. Negotiation does not stop when a contract expires.” An important
part of the preparation is the choice of the organizational setting for negotiations. This
choice is free in principle, but often it follows logically and convincingly from the
character of, and the players involved in the initiation process, as well as from the
windows of opportunity (see below). The choice of the organizational setting
determines the procedural rules and the general culture of negotiation, as well as the
type of participants.
3.2.1. UN New York Convention
Negotiations of the UN New York Convention follow the procedural rules of the UN
General Assembly and its Sixth (Legal) Committee. It means that opposing opinions
are reflected meticulously in the reports of the negotiation meetings, voting is
possible, and differing positions are documented (Schroeder-Wildberg, 2002). The
clarity of positions is an advantage, as it allows following the track of the process of
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negotiations and the positions of individual negotiating parties. However, from the
point of implementation this might be a disadvantage, as it also means that countries
voting against the text of an agreement are unlikely to ratify and comply with the
agreement later. In short, the general culture of negotiations was predominantly
legalistic, determined mainly by the participating professional lawyers representing
very diverse political and legal traditions at the global scale.
3.2.2. UNECE Conventions
Negotiations of the UNECE conventions followed the procedural rules used within
UNECE. It is customary that decisions are taken unanimously, and the differing
positions taken by delegations during negotiations are not fully reflected in the reports
of the negotiation sessions. Such a “harmony model” has its advantages and
disadvantages. The advantage might be face-saving, that is, a negotiating party is not
prejudiced in its later behavior (for example, with respect to ratification) by its
position adopted or expressed during the negotiation. A possible disadvantage might
arise when a negotiating party uses the negotiation to dilute or even frustrate the
results desired by the vast majority of participants, without in the end putting their
own signature on the final document (Enderlein, 2002b; Schrage, 2002). The general
culture of negotiation was determined by a mixture of technical and legal experts –
they represented countries with predominantly well-developed technologies, and
considered technical cooperation traditionally as a goal per se.
3.2.3. Rhine River Basin
As was mentioned earlier, the negotiations on water-related issues in the Rhine river
basin do not form a straight line, but a succession of challenges and legislative
initiatives, some reaching back to before the Second World War. The learning curve
was long because there were not many precedents to learn from, and because of the
interruption caused by the war. However, most of the negotiations took place after
the Second World War, during a period when a strong will emerged to build joint
European economic and political institutions. The Netherlands was behind most of the
initiatives, yet it was not the only factor focusing on the quality of the river. Politicians
outside the Netherlands were fully aware of the importance of the river Rhine,
especially in Germany and Switzerland, where early clean-up measures and research
were undertaken. In addition, no other tensions between the riparian states spoiled
the climate for a fruitful dialogue on Rhine issues (Dieperink, 2002).
The Berne Convention of 1963 determined the composition and the jurisdiction of
the International Commission for the Protection of the Rhine (ICPR), and thus
provided a formal structure for the consultations. The structure was changed in 1972
when the riparian states initiated cooperation at the ministerial level. The ministers
launched the negotiation within the ICPR of two treaties: the Convention on the
protection of the Rhine against Chemical Pollution, and the Convention on the
Protection of the Rhine against Chloride Pollution (1976). The Chemicals Convention
expressed the agreement among the riparians on the regulation on dangerous
substances; discharge of those specified in the so-called “black list” was to be
terminated, and of those on the so-called “gray list” was to be reduced. The Chloride
Convention specified norms for the loads and the concentrations of chlorides, and how
the discharges from Alsatian potassium mines could be gradually reduced. Various
reduction options were contemplated before the Chloride Convention was ratified in
1985.
Even when emotions were running high, and the positions seemed irreconcilable,
the negotiations among the riparian partners in the Rhine river basin were
characterized at all times by a similarity and even commonality of political institutions
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and traditions, a strong motivation to avoid any escalation of conflicts, and the ability
to work towards win-win solutions.
3.2.4. Danube River Basin
The negotiations leading to the adoption of the Danube River Protection Convention
took place in a climate based on the principle of consensus. The participants in the
negotiation were professionally mixed, having both a technical and legal background.
The negotiation secretariat was located in Vienna, headed by an Austrian (Kittinger,
2002). The experiences with procedural modalities of negotiation found their reflection
in several detailed provisions of the final text of the Convention, for example, Part IV,
Procedural and final clauses (DRPC, 1998). The negotiation style was such that
bilateral consultations and preparatory meetings of experts between the plenary
negotiation rounds played an influential role. The fact that the European Community
participated had its impact as well: since the negotiations took place immediately
after the adoption of the Maastricht Treaty, which requires unanimity concerning
decision-making in the policy area of water management.
3.2.5. Aral Sea Basin
The negotiations on water-related issues in the Aral Sea basin have been
characterized by the legacies of the Soviet times, such as an inward-looking
bureaucratic approach, lack of inter-sectoral communication and coordination, no
participation by the local government or of non-governmental actors in the decisionprocess, limited knowledge of the modern international water law, and lack of skills
and understanding about how to reach win-win solutions. It must be admitted,
however, that the countries involved acquired their sovereignty only recently, and
therefore deserve the benefit of doubt with regard to their underlying negotiating
experience and ability.
3.2.6. Conclusion
In summary, one may conclude that the initiation phase and negotiation phases for
the global UN New York convention were long. For the UNECE conventions,
negotiation went rather quickly after the political decision was taken. One reason for
this speed might be the fact that negotiations are easier within a region than at the
global level. Another factor might be difference in the composition and negotiating
tradition of the participants. Other factors, related to the “windows of opportunity”,
are discussed in Section 3.4.
The negotiation processes at the water basin level are strongly influenced by the
cultural and political traditions of the participants. In the case of the river basin
agreements, the speed and character of initiation and negotiation was quite different
for the Rhine and the Danube. The Rhine regime developed in a progressive way over
a long period of time, going through a long learning curve, with riparian states having
very similar political systems and economic strength. In the Danube basin, the
negotiation process was much more straightforward for a number of reasons:
●
●
●

The participants could learn much from the experience in the Rhine river basin,
especially since Germany is riparian to both basins.
The Regensburg Treaty meant that Austria and Germany did not have major
differences of view.
The other riparian states were in the initial process of a dramatic systemic
transition, thus being probably more receptive and willing to achieve results and
show cooperative spirit vis-à-vis the potential aid donors.
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●

The negotiation process was taking place nearly in parallel with, or shortly after
the negotiation of the ECE Helsinki I convention, the latter process serving as
guiding paradigm.

In the Aral Sea basin, much effort is still needed to overcome the mental legacies of
the past and to adopt attitudes and approaches conducive to performing successful
negotiations, such as participatory practices, as well as skills and understanding with
regard to the modern international law and win-win solutions.
3.3. Balancing of Interests (Upstream–Downstream, Inter-Sectoral) in the
Negotiation Process
It is difficult to reach solutions that are satisfactory to all parties in asymmetrical
situations. Generally speaking, the interests of the downstream and upstream parties
are fundamentally opposed (Dieperink, 2002). This is true for both allocation and
flood management (quantity aspect) as well as pollution and accident prevention
(quality aspect). A state’s geographical position along an international watercourse,
that is, being upstream, downstream, or both (so-called “mixed-motive countries”), is
assumed to determine its positioning in negotiations (Schroeder-Wildberg, 2002).12
Upstream states have a powerful position since they can control the water resources
and pass on negative externalities to their downstream neighbors, who would have no
reciprocal power (see for example, Falkenmark, 1986). This however does not hold
true in a considerable number of cases since the downstream states used the waters
of a transboundary river earlier and more intensely than their upstream neighbors.
Thus, economic strength (often accompanied by political and military might) gives
these countries a considerable advantage that makes upstream development
dependent on downstream agreement.13
Although a state’s positioning in regional negotiations on a watercourse is
determined by the totality of political and economic relationships, it is still a likely
assumption that the country’s riparian status is the most important factor that
determines its position. Today, typical conflicts are generated by upstream states that
start to develop their water resource uses, which in most cases are strongly opposed
by their downstream neighbor(s) because they would affect existing ones. While
downstream states argue that they have the right to receive natural flow of the river
(doctrine of absolute integrity), the upstream countries usually base their claims for
water rights on hydrography, relying on where a river originates and how much of the
catchment falls within their territory. They emphasize the national control of territorial
water resources or, at least, advocate the principle of equitable utilization (Lorenz and
Erickson, 1999).
The relevance of the riparian status cannot be seen in isolation. The political and
economic relationships follow from various sectoral interests, such as irrigation needs,
or needs of producing electricity. The inter-sectoral balancing of interests can be a
problem at the national level, and as such it can influence the transboundary
negotiation processes. The domestic inter-sectoral tensions translate into
transboundary issues when national economies of individual riparians are committed
in a specific way to different economic sectors (Bosnjakovic, 2001b; Tanzi, 2001).
Therefore, when considering the reconciliation of upstream–downstream interests, the
balancing of inter-sectoral interests within and between the riparian countries must
always be taken into account.
3.3.1. Upstream–Downstream Balancing in Negotiating the UN New York
Convention
Articles 5 and 7 were at the core of the negotiation process leading to the adoption of
the UN New York Convention. Both articles are of high relevance for the process of
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balancing upstream–downstream interests.14 In order to facilitate the reading, the
final wording of Articles 5 and 7 is given below.
Article 5: Equitable and Reasonable Utilization and Participation
1.

2.

Watercourse States shall in their respective territories utilize an international
watercourse in an equitable and reasonable manner. In particular, an
international watercourse shall be used and developed by watercourse States
with the view of attaining optimal and sustainable utilization thereof and benefits
there from, taking into account the interests of the watercourse States
concerned, consistent with adequate protection of the watercourse.
Watercourse States shall participate in the use, development, and protection of
an international watercourse in an equitable and reasonable manner. Such
participation includes both the right to utilize the watercourse and the duty to
cooperate in the protection and development thereof, as provided in the present
Convention.

Article 7: Obligation not to Cause Significant Harm
1.
2.

Watercourse States shall, in utilizing an international watercourse in their
territories, take all appropriate measures to prevent the causing of significant
harm to other watercourse States.
Where significant harm nevertheless is caused to another watercourse State, the
state whose use causes the harm shall, in the absence of agreement to such use,
take all appropriate measures, having due regard for the provisions of Articles 5
and 6, in consultation with the affected State, to eliminate or mitigate such harm
and, where appropriate, to discuss the question of compensation.

A fundamental question during the whole debate on Article 5 was the inner balance
between the right to equitably utilize an international watercourse in paragraph 1 and
the duty to cooperate in paragraph 2, represented by the concept of equitable and
reasonable participation in the use, development, and protection of international
watercourses. During discussions in the Working Group, members of the group of
upstream states were the only ones who wanted to change paragraph 2. The Turkish
representative suggested that the second sentence should leave the specification of
modalities of cooperation with the watercourse states concerned, proposing the
following alternate text: “The nature and details of such cooperation shall be laid
down in watercourse agreements between the concerned states” (UN GA, 1996:
Summary Record, SR.15: 3). However, downstream and mixed-motive countries had
a completely different view of this proposed alteration. They argued that this
amendment would have far reaching consequences because only states that
concluded an agreement would be obliged to cooperate. (SR.15: Brazil). Furthermore,
the delegation from Bangladesh pointed out that the duty to cooperate is a principle of
general international law and not a question of detail to be left to the discretion of the
parties to a given watercourse agreement. (SR.15:8). These objections were shared
by Syria (SR.15: 4). Thus, the unanimous opposition of the majority of downstream
and mixed-motive states against the Turkish proposal prevented its inclusion in the
UN New York Convention. The duty to cooperate might have been the subject of
controversial debate because it restricts the sovereignty of watercourse states.
According to Le Marquand (1977), the interest in protecting one’s sovereignty is
especially strong when neighborly relations are bad and the other riparian state is
unreliable, as for example with Turkey and Syria because of security issues.
With regard to Article 7, paragraph 2, cooperation was fostered by a “duty to
consult” in 1994. During negotiations, it was altered into an obligation to take “all
appropriate measures” whose object is the “elimination or mitigation” of the harm
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caused (Tanzi, 2000, p. 21). The 1994 obligation to consult meant that the harmcausing state had to enter into consultations with the affected state. The consultations
would include such factors as the extent to which adjustments were economically
viable or the extent to which the injured state would also derive benefits from the
activity in question, such as a share of the hydroelectric power being generated, flood
control, and improved navigation (ILC 1994, p. 243). The new obligation seems to put
less emphasis on the process of consultation; it focuses rather on the result of such a
procedure.
However, when some countries suggested complete deletion of Article 7, a
discussion started about the superiority of the No-harm Rule (Article 7) versus the
principle of equitable utilization (Article 5). The superiority of one of these two articles
is only necessary if significant harm is caused by diligent state, as it is only in such
situations that a certain amount of harm is allowed. With regard to the discussion
about Article 7, there were three opposing groups of delegations:
●
●
●

A group of upstream countries advocated the deletion of Article 7, indicating that
this would not eliminate the no-harm rule but subordinate it to the principle of
equitable and reasonable utilization.
A group consisting of downstream states and some environmentally minded
mixed-motive countries agreed that no-harm utilization could be equitable and
reasonable.
A small group of states (consisting of two mixed-motive countries, three
upstream states and one downstream country) supported the earlier 1994 draft.

The final wording of Article 7 meant a compromise that did not please everybody.
Upstream countries were more successful in negotiations. While they could not attain
the deletion of Article 7, they achieved the insertion of “having due regard for the
provisions of Articles 5 and 6” into Article 7, para 2. However, for many upstream
states these alterations did not go far enough. As a result of not having been able to
realize their preference – subordination of the no-harm rule to the principle of
equitable utilization – China and Turkey voted against the package of Articles 5 and 7,
among others.
In conclusion, the debate within the Sixth Committee of the UN GA shows that
most states recognize cooperation as necessary for the peaceful use and allocation of
international waters. As far as the relationship between the principle of equitable
utilization and the no-harm rule is concerned, some upstream states in particular were
not willing to give up a part of their national sovereignty in order to reach consensus.
But this behavior does not say much about a state’s position in concrete negotiations
regarding a particular watercourse. Considering the effects of the UN New York
Convention, one needs to know that in all conflict regions at least one riparian
abstained or voted against the convention. Furthermore, by December 2000 only
eight out of thirty-five states that are required to enter it into force signed the
Convention.
3.3.2. Upstream–Downstream Balancing in Negotiating the UNECE
Conventions
During the negotiation of the Helsinki I Convention, there were a number of issues
that could be traced to upstream–downstream conflict of interest. One of the issues
finds its expression in Article 9, paragraph 1, which states inter alia: “The Riparian
Parties shall specify the catchment area, or part(s) thereof, subject to cooperation.”
The phrase “or part(s) thereof” was included mainly at the specific insistence of some
negotiating parties, in particular Spain, which did not wish to accept that the whole
transboundary catchment should be automatically subject to the obligation of
cooperation (Enderlein, 2002a).
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Another issue is the fact, introduced by one negotiating Party, Germany, and
endorsed by others, that the Convention has a Part I (Provisions relating to all Parties)
and a Part II (Provisions relating to Riparian Parties). The relevance of that is that all
provisions under Part I must be applicable to the whole territory of a Party, and not
only to the territory within a transboundary catchment area (see following subsections).
When negotiating ECE conventions, the balancing of upstream–downstream
interests was not so much at the center of discussions as was the case when
negotiating the UN New York Convention. One may identify several reasons for that:
1.

2.

3.

4.

The negotiations were initiated in the framework of the CSCE process where the
participating states already committed themselves to transboundary cooperation.
Therefore the obligation to cooperate was a starting point that was not in
question during the negotiations.15
The allocation of water is not a major issue in most parts of the ECE region
because of the prevalent hydrographic conditions. As the negotiations of ECE
conventions were terminated before the disintegration of the Soviet Union, the
water allocation problems between the newly independent republics of Central
Asia were not an influence on the negotiation agenda.
The upstream–downstream conflicts of interest in the ECE region arise mainly
from issues of pollution, with the Rhine and Danube as prime examples.
However, by the time the negotiations of the ECE conventions commenced, the
main contentious issues in the Rhine river basin had already been successfully
addressed in the newly developed water management regime. In fact, the
experiences with the institutional set-up in the Rhine river basin served as
essential input for the negotiation of ECE conventions, and for the subsequent
institutional development for the protection of the Danube river basin.
The negotiation and adoption of the Helsinki I (water) convention was facilitated
by the (nearly) simultaneous negotiation of the two other ECE conventions –
Espoo and Helsinki II, thus allowing the building in of certain elements and crossreferences to these conventions which guarantee a more balanced approach to
contentious upstream–downstream and inter-sectoral issues. In this context one
may mention elements such as the obligation of undertaking environmental
impact assessment for a range of project categories, and dissemination of
information to the public.

3.3.3. Upstream–Downstream Balancing in Negotiating the Rhine River Basin
Regime
The clash of interests of upstream and downstream parties became especially
apparent with regard to the dumping of salt from Alsatian potassium mines. Fearing
increasing salinity in the Rhine, the Netherlands had initiated informal consultations
with other riparian countries in 1950. Demand on France in 1954 to curb the salt
discharges was not successful initially as France considered that the ICPR was not
authorized to deal with this issue. It was the Convention of Berne (1963) that was
accepted by all parties as forum to address the chloride issue. The problem can be
seen as an inter-sectoral conflict of interest, transformed into a transboundary issue:
whereas France did not want to increase the costs of the mining operation by stopping
discharges of waste salts, the Netherlands tried to convince France that damage was
inflicted by the increased dumping of salt on the Dutch horticulture.
During tedious negotiations, dragging over more than three decades, the Dutch
government kept looking for openings to maintain the dialogue with its upstream
neighbors and to promote cooperation. The conflict escalated in 1979 when the French
government refused to submit the 1976 Chloride Convention for ratification. The
Dutch government countered by recalling its ambassador back to the Netherlands for
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consultations. But as this course of action did not yield any results, negotiations were
continued within ICPR. After the ratification of the Rhine Chloride Convention in 1985,
France implemented the first reductions by temporarily storing the salts. However it
took several more years and concessions on both sides to agree on operational
modalities that eventually removed the salt problem from the agenda (Dieperink,
2002). One may speculate that the increased sensitivity of public opinion and policy
makers to environmental issues all over Europe contributed to the successful
conclusion of the negotiations.
3.3.4. Upstream–Downstream Balancing in Negotiating the Danube River
Protection Convention
When negotiating the DRPC, the major issue in balancing upstream–downstream
interests was again the question of whether the Convention should be applicable to
the whole catchment area, or only to part(s) thereof. This was a contentious issue in
particular for Romania, which proposed partial applicability. The end result, achieved
only after a special high-level encounter that took place between the Bucharest and
the Sofia negotiation rounds in 1993, was that the whole catchment area of the
Danube was included.
Interestingly enough, balancing upstream–downstream interests in the Danube
basin was one major reason why the negotiations resulted in a multilateral
agreement, and not a sum of bilateral agreements. Based on the experience with the
Regensburg Treaty, upstream countries (Germany and Austria) pushed for a broader
framework in order to take into account the overarching regional benefit for the Black
Sea. Moreover, one could assume that a multilateral framework would be better able
to cope with specific bilateral conflicts. Such conflicts did exist between Hungary and
Slovakia (with respect to plans for joint hydroelectric water uses) and between
Hungary and Romania (with regard to the Tisza river). However, the final text of the
DRPC does not say much about bilateral effects or obligations, whereby Article 21
(Existing and supplementary agreements) is a relatively weak compromise.16
3.3.5. Upstream–Downstream Balancing in the Aral Sea region
One of the most acute disagreements over resource sharing concerns the “energyagriculture” trade-off between upstream countries (Kyrgyzstan and Tajikistan) and
downstream countries (Kazakhstan, Uzbekistan, and Turkmenistan). The waters of the
Amu-Darya and Syr-Darya rivers can be managed to maximize either hydroelectric
generation from the dams of the upper watersheds with peak seasonal demand for
water release in the winter months, or for irrigation with peak seasonal demand in the
summer months. The water allocation arrangement stemming from the Soviet period
has not successfully met the water needs of either the upstream or downstream
republics. While the agricultural regions of the downstream countries have grown
dependent on continuous water supplies for crop production, the upstream countries
are searching for ways to expand their economies through the use of hydropower and
the expansion of their agricultural sector. For example, the Kyrgyz Republic now owns
the single most important hydropower and irrigation storage facility of the region –
the Toktogul dam on the Naryn-Syr-Darya Cascade. Since Kyrgyzstan has begun
shifting its operating regime to a power-generating mode this has led to a controversy
with the downstream countries. The downstream countries fear that not enough water
will be available for irrigation in the summer period if the water is used for
hydropower generation in the winter period. Barter agreements by which the
electricity needs of the upstream countries would be satisfied by energy imports from
downstream countries, have not been successful so far.
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The problem of transboundary resource sharing is to a large degree generated by
inadequate national policies and practices. The excessive use of water is caused by
the following main factors:
●
●
●
●

The dependence of some national economies on the production of waterintensive crops such as cotton and rice, which are a principal source of foreign
trade of for example, Uzbekistan.
The absence of water pricing systems that stimulate more economic water
consumption.
The absence, or often-ruinous state, of water measuring facilities.
The dilapidated and inadequate condition of municipal and agricultural water
delivery systems.

Similarly, the power sector in some Central Asian states has difficulties in meeting its
obligations. The power sector needs to be restructured in order to become transparent
and profitable (Bosnjakovic, 2001b). Here again it can be argued that unresolved
inter-sectoral conflicts of interest become apparent as conflicts of interest between
upstream and downstream States.
The basic requirement for resolving upstream–downstream water-related
conflicts of interest is the political will and ability to negotiate win-win solutions. Some
observers of the Central Asian scene argued that in order to achieve that goal, a
special organization with multi-sectoral functions is needed (Alster, 2000). The
present water resources management rules, based on the priority for irrigated
agriculture, do not satisfy the priorities of States in the upper watershed (Dukhovny,
2000).
3.4. Windows of Opportunity That Promote and Accelerate Negotiation
With all the best intentions existing among some or all parties, the success of
negotiations leading to the conclusion of a water-related agreement depends critically
on the opening of so-called “windows of opportunity.” Conversely, if windows of
opportunity do not open up, or are not used by actors, negotiations drag or even fail.
These windows of opportunity, or the lack of them, will be identified and discussed for
agreements at the basin, regional, and global level.
3.4.1. Rhine River Basin
As shown in Table 2.5, the international institutional set-up concerning the clean-up of
the river Rhine can be labeled as a progressive regime. It is characterized by a stepwise progression and improvement of both the institutional instruments and tangible
action-oriented programs. Each of these steps is based on both hard, steady,
groundwork by professionals and making use of the windows of opportunity that
opened up at certain moments.
The fish mortality resulting from an accidental spill of the pesticide Endosulfan in
1969 was one of the triggering events for changing the structure by introducing
cooperation at the ministerial level in 1972. The ministers charged the International
Commission for the Protection of the Rhine (ICPR) with the preparation of two
treaties. In 1976, the negotiations resulted in the Rhine Chemicals and the Rhine
Chloride Conventions. With regard to the waste salts from Alsatian mines, a major
concern for the Dutch, it was agreed that they would be injected deep in Alsatian
subsoil (Briefwisseling, 1976).
However, the French government’s refusal to submit the Chloride Convention to
parliament for ratification caused a deadlock. The French government feared that the
parliament would not accept the proposal because of growing resistance in the Alsace
region. The Dutch government reacted by recalling its ambassador back to the
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Netherlands for consultations. Further developments, which included French
ratification of the Chloride Convention and first reductions by temporarily storing the
salts, still did not solve the deadlock. The Chemicals Convention also threatened to
end in an impasse.
A disastrous fire at the Sandoz factory near Basel opened a new window of
opportunity for the Dutch government to take the initiative to carry the negotiations
further. Extinguishing water that contained pesticides eradicated the eel population
over a distance of 200 km. The Dutch Minister of Transport and Public Works
approached the other riparian states, and subsequently successfully converted
dormant ideas on the improvement of the ecosystems in the Rhine catchment area
into the Rhine Action Program in 1987. Not long after that, the Netherlands
formulated a new proposal that eventually succeeded in removing the waste salt
problem from the agenda.
The high water levels in Germany and the Netherlands in 1995 offered another
window of opportunity. It underlined the importance of a broader perspective on
water quality and quantity. The ministers of the riparian states agreed that the
upstream retention of water, the enlargement of the storage capacity of the
floodplain, and the restoration of the riverbank forests need to be closely matched.
3.4.2. ECE Conventions
There is little doubt that the launch window for the ECE conventions was widely
opened by the CSCE process on security and cooperation in Europe, and in particular
when the process accelerated in the 1980s. The Final Act of CSCE (1975) addressed a
large number of environmental issues and the corresponding aims of cooperation,
including: the importance of preventive measures; avoidance of transboundary
impact; cooperation in the field of environment; water pollution control; and
environmental impact assessment. The Madrid Follow-up Meeting (1980) welcomed
with satisfaction the important steps taken to strengthen cooperation within the
framework of the ECE in the field of the environment and recommended the
continuation of efforts, in particular with regard to transboundary water pollution. The
Vienna Follow-up Meeting (1986) was held against the background of several major
accidents with a transboundary environmental impact.17 It recommended the
elaboration of a draft framework convention on the protection of transboundary rivers
and lakes, as well as a multilateral framework for achieving better environmental
protection with respect to major industrial accident hazards. During the next Vienna
Follow-up Meeting (1989), it was agreed to convene a Meeting on the Protection of
the Environment, which took place in Sofia from October 16 to November 3 1989.18
The political will, expressed during the 1989 Sofia Meeting, was a combination of
three separate factors producing a considerable synergy within a very short period of
time:
1.
2.

3.

The ongoing CSCE process requiring the enhancement of security and
cooperation.
The recent emergence of a new, more transparent political thinking in Central
and Eastern Europe, leading within less than a year to the crumbling of
communist regimes, often with the active involvement of environmental
dissidents and activists.
The impact on both the environment and public opinion of several accidents with
serious transboundary consequences.19

After that everything went very quickly. The negotiation of the Espoo Convention was
achieved during six sessions (between October 1988 and September 1990) of the Ad
hoc Working Group to Elaborate a Draft Framework Agreement on EIA. The
Convention was adopted on February 25 1991 at Espoo, Finland.
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The negotiation of the Helsinki I Convention took place during five special
sessions (between May 1990 and October 1991) of the Working Party on Water
Problems. The Convention was adopted on March 17 1992 in Helsinki.
The negotiation of the Helsinki II Convention took place during five sessions
(between June 1990 and November 1991) of the Working Party to Elaborate a Legal
Instrument on the Transboundary Impacts of Industrial Accidents. The Convention
was adopted on March 17 1992 in Helsinki.
Similar windows of opportunity were helpful in opening negotiations on several
follow-up instruments to the ECE conventions. As an example, the Protocol on Water
and Health was elaborated jointly under the auspices of the ECE and the WHO
Regional Office for Europe and submitted to the Third Ministerial Conference on
Environment and Health (London, June 16–18 1999) for adoption. As it happens, the
adoption of the Protocol by the Ministers formed a very tangible result of the
Ministerial Conference. One may speculate that the participants in the negotiation
process for the Protocol received an additional impetus and motivation by working
towards the Ministerial Conference as a deadline. In this sense, the Ministerial
conferences are important milestones and windows of opportunity that facilitate and
accelerate the negotiation of legal instruments.
Another example is formed by the ongoing negotiations of a draft legally binding
instrument on civil liability for transboundary damage caused by hazardous activities,
within the scope of the Helsinki I and Helsinki II conventions. The January 2000 Baia
Mare cyanide spill accident in Romania led to significant transboundary effects. It
revealed the shortcomings with regard to liability in the case of water-related
accidents with transboundary impacts and revived the discussion about the need to
develop a legally binding instrument in this respect. Various discussions demonstrated
that there was little confidence or hope that the 1993 Lugano Convention on Civil
Liability for Damage Resulting from Activities Dangerous to the Environment would be
ratified and enter into force within a reasonable time frame. The governing bodies of
the Helsinki I and Helsinki II Conventions decided to convene a joint special session of
the Parties to both Conventions. At their joint special session (Geneva, 2–3 July 2001)
the Parties decided that an intergovernmental negotiation process should be entered,
aimed at adopting a legally binding instrument on civil liability for transboundary
damage caused by hazardous activities, within the scope of both Conventions. An
Intergovernmental Working Group on Civil Liability was formed, and has held three
negotiation meetings (November 2001–May 2002). The goal is to submit a legally
binding instrument on civil liability for adoption by the Ministerial Conference in Kiev
in 2003.
3.4.3. Danube River Protection Convention
As was the case with the UNECE conventions, the launch window for a Danube River
Protection Convention was widely opened by the CSCE process on security and
cooperation in Europe, and in particular when the process accelerated in the 1980s.
Following a proposal by Austria, it was the Meeting on the Protection of the
Environment, held in Sofia (October 16 to November 3 1989), that explicitly led to the
start of negotiations on DRPC. The first round of negotiations, held in Vienna in 1992,
lost some momentum because of the hostilities in the former Yugoslavia, but the
momentum was regained so that the negotiations were achieved within a period of
only two years.
3.4.4. UN New York Convention
No specific window of opportunity could be identified, which would have triggered or
accelerated the negotiations leading to the adoption of this Convention. The UN
Conference on Environment and Development (UNCED), held in Rio de Janeiro (June
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3–14 1992), adopted among others the Rio Declaration on Environment and
Development, and the Agenda 21. Agenda 21 puts a great focus on the issues of the
protection and management of freshwater (Baginski, 1998), but it cannot be seen as
a specific stimulus to develop a global legal instrument on the protection and
management of internationally shared waters.
In conclusion, the launching of a negotiation process to adopt an agreement is
often triggered or accelerated by an accidental event, a well-known fact from other
policy areas. Such events tend to reinforce the position of those who maintain that
“something must be done”, and who insist on “I told you so!” whereas they weaken
the opposition to formalized agreements. In addition, milestones like important
Ministerial conferences with high-level publicity often serve as deadlines that stimulate
harder work and development of political will to bring negotiations to a fruitful
conclusion.
3.5. Relationship With Other, Legally Binding and Non-Binding Instruments
as a Source of Synergy in the Negotiation Process
The water-related agreements and instruments under consideration came into
existence over the course of many years. The life cycles of individual agreements (or
water basin regimes) sometimes span half a century and overlap each other in time
and substance. None of the agreements can be seen in isolation. Taking into account
the fact that often the same players, as representatives of States, were involved in
the development of various agreements, it is not surprising that the negotiation
processes and contents of different agreements show very complex and sometimes
very strong relationships. It would go far beyond the scope of this document to
attempt to describe and analyze these relationships in a comprehensive way. This
section can therefore give only a very brief sketch of a number of striking
relationships.
3.5.1. Relationship Between the UN New York Convention and the Helsinki I
Convention
Tanzi (2001) gave an excellent review of this issue emphasizing the point that the
Helsinki I Convention resulted in a much more stringent and detailed text than that of
the UN New York Convention. According to Tanzi this is understandable since it is
inevitable that the search for the lowest common denominator among differing
positions is more difficult within a universal forum than it is at the regional level.
However, one may add that certain differences in the focus of the two Conventions
made the negotiation challenges different. One may argue that the Helsinki I
Convention was tailored to predominantly address the quality aspects, which reflected
the major concerns during the negotiations, whereas the quantity aspects probably
played the dominant role when negotiating the UN New York Convention.
A report (Tanzi, 2000) on the relationship between the two instruments contains
the comparative analysis of the two texts, yielding a number of interesting
conclusions.20 There is not only a basic compatibility between the two Conventions,
but their provisions are complementary to each other. The Helsinki I Convention is
generally a more stringent text, with special regard to the mandatory character of
institutional cooperation between riparians. The report demonstrated that the two
instruments provide an important contribution in the ongoing customary law process
in the field of international water law.
3.5.2. Inter-Linkage Between the Three ECE Conventions
The negotiation inter-linkage between the ECE conventions may be analyzed in
different contexts: the way that the conventions were initiated; the common or cross-
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cutting issues and cross-references between the conventions; and the inter-linking
modalities of implementation, such as the joint development of follow-up instruments.
For inter-linkage during the initiation phase, reference can be made to the
Section 3.1. of this report.
With regard to the common or cross-cutting issues, a significant number of
examples can be given:
●

●

●

●

Information and participation of the public is a recurring issue, addressed in the
Espoo Convention (for instance, in Article 2, para.6 and Article 3, para. 8), the
Helsinki I Convention (Article 16), and the Helsinki II Convention (Article 9). In
particular, the provisions of the Espoo Convention laid ground for the subsequent
negotiations of the 1999 Aarhus Convention.
Broad and nearly identical definition of values to be protected; they include in
the Espoo Convention (Article 1): human health and safety, flora, fauna, soil, air,
water, climate, landscape, and historical monuments or other physical structures,
as well as cultural heritage or socioeconomic conditions resulting from alterations
to those factors. The Helsinki I and II Conventions address almost identical sets
of values to be protected.
Conflict prevention is a common issue: all three Conventions are preventive by
design as is stipulated in the formulation of certain general provisions. Article 2,
para 1, of the Espoo Convention states: “The Parties shall, either individually or
jointly take all the appropriate measures to prevent, reduce, and control
significant adverse transboundary environmental impact from proposed
activities.” Similarly, Article 2, para 1, of the Helsinki II Convention states: “The
Convention shall apply to the prevention of, preparedness for and response to
industrial accidents capable of causing transboundary effects.” And Article 2,
para 1, of the Helsinki I Convention states: “The Parties shall take all appropriate
measures to prevent, control and reduce any transboundary impact.” A number
of corresponding instruments of conflict prevention have been elaborated and
included in the Conventions (see Bosnjakovic, 2001).
Settlement of disputes is provided for in the framework of each of the three
UN/ECE conventions. For example, Article 22 of the Helsinki I Convention
stipulates “if a dispute arises between two or more Parties about the
interpretation or application of this Convention, they shall seek a solution by
negotiation or by any other means of dispute settlement acceptable to the
parties to the dispute.” Paragraph 2 continues: “a Party may declare ... that, for
a dispute not resolved ... it accepts one or both of the following means of dispute
settlement as compulsory in relation to any Party accepting the same obligation:
(a) Submission of the dispute to the International Court of Justice; (b)
Arbitration in accordance with the procedure set out in annex IV.”

An example of joint development of follow-up instruments is the negotiation of a
legally binding instrument on civil liability for transboundary damage caused by
hazardous activities, within the scope of both the Helsinki I and II Conventions (see
Section 3.4. of this document).
3.5.3. Relationship Between Negotiating the ECE Conventions and the EU
acquis
As to the relationship between the ECE and the EU regional integration process in the
field of water management and protection, it has been observed that the 1992
Helsinki I Convention was inspired by the basic principles of environmental law that
were developed over the years, within the EC framework.21 On this score, Tanzi
(2001) recalls the incorporation in the Helsinki I Convention of the “precautionary
principle,” the “polluter pays principle,” and that of sustainable development. The
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delegations negotiating the Convention drew inspiration from several pieces of EC
water legislation. The same holds true for the Protocol on Water and Health. On the
other hand, it was the Helsinki I convention that pioneered the introduction of the
ecosystem approach, which was later adopted by the EU Water Framework Directive,
Article 1 (EC, 2000). In this context it is significant to mention also Article 3 of the
Water Framework Directive on the coordination of administrative arrangements within
river basin districts. Article3, § 4, states: “For international river basin districts the
Member States concerned shall together ensure this coordination and may, for this
purpose, use existing structures stemming from international agreements.”
Looking at the ECE/EU interaction from the functional side, it should be recalled
that the EC participated in all negotiations leading to the ECE conventions, and that
EU became a Party to these conventions. This liaison between the EC and the UNECE
has found its expression in terms of practical cooperation with regard to assessment
and remedial functions in environmental matters. As an example of such cooperation
one may mention the aftermath of the cyanide spill in Baia Mare in Romania, when a
Task Force was entrusted with the assessment of the environmental impact of the
accident, as well with drawing lessons from it for the future. The Environment and
Human Settlements Division of the UNECE participated, through its Director, in this
Task Force led by the European Commission.
3.5.4. Helsinki I Convention and the London Protocol on Water and Health
The Parties to the Helsinki I Convention decided during their First Meeting to join
forces with the WHO/EURO/ Regional Committee in negotiating what was later to be
the 1999 London Protocol on Water and Health. The Preamble of the Protocol purports
to “complement that Convention with further measures to strengthen the protection of
public health.” As an example, the Protocol provides for “adequate sanitation of a
standard which sufficiently protects human health and the environment.” While the
main focus of the Helsinki I Convention is on water quality, the Protocol introduces an
explicit reference to water quantity aspects. In this regard, the protocol adds a
combined reformulation of the equitable utilization principle and the no-harm rule,
using a language that is in line with the flexible approach of the 1997 UN New York
Convention (Tanzi, 2001). From the legal history point of view it is interesting to
remark that the Protocol began a new chapter, as it is open for accession to nonParties of the Helsinki I Convention (Enderlein, 2002).
3.5.5. Relationship Between the River Basin Agreements and the Helsinki I
Convention
The recent European basin agreements that came into existence during the last
decade seem to be modeled on two main examples: the river Rhine regime and the
Helsinki I Convention. In fact, one could call the river Rhine regime the “mother” of all
modern European transboundary water agreements, in particular since negotiations of
the provisions of the Helsinki I Convention were also largely influenced by the Rhine
basin experiences.
Article 10 of the Convention provides for the obligation that all consultations
between the riparian parties “be conducted through a joint body established under
Article 9.” In making institutional cooperation a top priority, the convention has paved
the way for the promotion and establishment of water-basin agreements. The
Convention proved to be conducive to the making of agreements, even when it had
not yet entered into force, as evidenced by the cooperation practice carried out by the
Russian Federation with its co-riparians since their signing of the Convention in 1992
and, even more so, since the ratification in 1993 (Tanzi, 2001). Points in case are the
1992 Agreement with Kazakhstan, which established a joint-body for the use and
protection of the rivers Irtysh, Ishim, Tobol, Ural, and Volga; the 1992 Agreement
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between Russia and Ukraine on cooperation on the use and protection of the rivers
Dnieper and Seversky Donets; and the 1995 Treaty entered into by Russia and
Mongolia on cooperation with respect to the pollution-control of transboundary rivers
shared by the two countries (Nabrodov, 1998).
On the other hand, the Danube River Protection Convention (DRPC) could be
considered as the first legitimate offspring of the Helsinki I Convention (Bosnjakovic,
2001a). It may be expected that the future transboundary river basin agreements will
follow the same pattern, as seems to be the case with the negotiation of an
agreement on the Daugava/ Zapadnaya Dvina river basin, to be concluded between
Belarus, Latvia, and the Russian Federation.
Interestingly enough, the newly established agreements can influence the
renegotiation of older regimes. As an example, the Rhine Commission has granted
International Commission for the Protection of the Danube River (ICPDR) observer
status. The conclusion of the DRPC stimulated the negotiations leading to the
reorganization of the river Rhine regime in 1998. On the other hand, it seems that so
far the ICPDR has not granted observer status to the Rhine Commission (Kittinger,
2002).
3.5.6. Soft Law and Legally Binding Instruments
Drawing on the experiences mentioned above, one should not lose sight of the fact
that a legally binding instrument can serve as an authoritative statement in the water
law process irrespective of its entry into force, hence, not as a Convention proper.
Thus it may be recognized as a guideline on the same footing as a soft-law
instrument. To quote Tanzi:
Far from downgrading the normative strength of the Convention, this
enhances the normative role per se of the several non-legally binding
instruments adopted within the ECE process. . . . It is noteworthy that, not
only has a consistent body of non-binding ECE recommendations and
decisions been established to provide background work for the adoption of
the 1992 Helsinki Convention, but the same kind of non-legally binding
instruments are being produced and used after its adoption.
(Tanzi, 2001)
Examples of these are the 1993 Guidelines on the ecosystem approach in water
management and several of the guidelines on monitoring and assessment. During
their recurring meetings, the Parties to the Convention monitor the application
(through task forces and pilot programs) of the existing recommended guidelines, and
promote the development of new ones. Thus the interplay between soft-law and hardlaw instruments facilitates the implementation of the Convention.
3.6. Role of Technology, Research, and Monitoring in the Negotiation Process
Technology, research, and monitoring have always played a role in transboundary
water-related cooperation, and in particular in bringing forward the negotiation
processes. This is not surprising, since they play a role in all parts of the life cycle of
an agreement. At the beginning, research and measurements are needed to know and
to understand what is happening with a water basin. Very often it is the scientists who
ring the alarm bells first, and thus force the politicians to sit around the negotiating
table. In later phases, monitoring and assessment must find an adequate place in
both the agreements and their implementation. Finally, in the more ambitious
agreements aiming at restoring and improving possible damage, technology enters as
the crucial factor. However, even when the transboundary cooperation is hampered
for political reasons, or because of different levels of ambition of the parties to an
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agreement, research and technology may form the smallest common denominator for
joint action.
It is therefore interesting to look in greater detail at the role that research,
monitoring, and technology play in the elaboration and implementation of different
agreements.
3.6.1. Rhine River Basin
Not surprisingly, it was scientists who rang alarm bells about water quality when they
measured high levels of phenol and increased salinity levels before the Second World
War (Dieperink, 2002). After 1950, a small group of researchers from several riparian
states met once a year to discuss national reports about the quality of the river. In
1953, a monitoring network was set up at a number of strategic locations in the
catchment area. The Institute for Inland Water Management and Waste Water (RIZA)
was innovative in the field of quality monitoring. The frequency of sampling, and the
number of quality parameters included in the monitoring protocol increased steadily
over the years. Within the framework of the Rhine Action Program, the measuring of
biotic parameters also began. By expanding the knowledge, the governments
attempted to increase its power of persuasion. The introduction in the Convention on
the Protection of the Rhine against Chemical Pollution, of the “black list” substances
and the “gray list” substances would not have been possible without a strong scientific
basis.
3.6.2. Danube River Basin
In a series of programs preceding or supporting the implementation of the Danube
River Protection Convention (DRPC), much knowledge has been collected on the key
sources and factors contributing to the pollution and deterioration of the Danube river
catchment area. In particular the contributions of different human and economic
activities and sources – both point and non-point sources – were clarified. These
experiences have helped to emphasize the role of monitoring (Article 9) and Best
Available Techniques (Annex I) in the DRPC. Its Article 15 provides cooperation in the
field of research and development.
3.6.3. ECE Conventions
Research, monitoring, and assessment play a key role in the ECE conventions. The
Helsinki I Convention devotes Article 11 to joint monitoring and assessment, and
Article 12 to common research and development. The Helsinki II Convention devotes
Article 14 to research and development, and Article 16 to exchange of technology.
The Espoo Convention provides for the preparation of EIA assessment documentation
in Article 4, and for post-project analysis in Article 7. During negotiations, the issues
of research, monitoring, and assessment were less controversial issues. In practice
they became, not surprisingly, the starting point for a program of pilot projects
(Roncak, 1998).
3.7. Negotiation on Implementation and Compliance
Whereas the number of international water-related agreements is increasing, one
should ask: how effective is the implementation of and compliance with these
agreements in practice? In order to answer this, in September 2000 the ECE
Committee on Environmental Policy (CEP) established the Task Force on
Environmental Compliance and Enforcement (ECE/CEP/74). The Task Force, which
started work in June 2001, has a twofold aim: to send a political message for
strengthening compliance with and enforcement of Multilateral Environmental
Agreements (MEAs) and to bring practical value by formulating options,
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recommendations, and actions for improving compliance. The Task Force broadened
the scope of its work beyond the five ECE conventions and includes all the MEAs
relevant to the ECE region.
To facilitate the Task Force activities, an internal overview of compliance
mechanisms under the ECE environmental conventions was prepared by the ECE
secretariat. With respect to the three water-related conventions, this overview reports
the following findings:
●

●

●

The Espoo Convention does not contain an article providing for the establishment
of a compliance procedure. Article 11, para 2 requires the parties to keep the
implementation of the Convention under continuous review. Decision II/4 of the
Second Meeting of the Parties, which established an Implementation Committee,
defines the compliance review procedure of the Espoo Convention. The objective
of the Committee is to assist Parties to fully comply with their obligations.
The Helsinki I Convention does not provide for a compliance review procedure.
The Protocol on Water and Health does contain specific provisions for the
establishment of such a procedure. Article 7 of the Protocol requires Parties to
collect and evaluate data to periodically review their progress towards achieving
the targets. Article 15 of the Protocol provides that “the Parties shall review the
compliance . . . with the provisions . . . on the basis of the reviews and
assessments referred to in Article 7. The Parties at their first meeting shall
establish multilateral arrangements of a non-confrontational, non-judicial and
consultative nature for reviewing compliance. These arrangements shall allow for
appropriate public involvement.” The Second Meeting of the Parties to the
Helsinki I convention, held in March 2000, examined a proposal for a strategy
and framework for monitoring compliance with agreements on transboundary
waters, drawn up by a group of invited experts. The Meeting of the Parties
invited Governments in the European region participating in international river
basin or lake agreements to consider applying the general strategy and
framework on compliance review to their respective agreements. It also offered
its assistance, through the Working Group on Legal and Administrative Aspects,
to the Meeting of the Signatories to the Protocol on Water and Health to draw up
multilateral arrangements of a non-confrontational, non-judicial, and consultative
nature for reviewing compliance.
The Helsinki II Convention does not contain an article requiring the
establishment of a compliance review procedure. Article 18 provides for the
regular review of the implementation of the Convention by the Conference of the
Parties. Article 4 provides for an inquiry commission procedure.

3.8. Role of Human Rights, Transparency, and Participation/Role of the
Stakeholders/Public in the Negotiation Process
There are two main dimensions related to the rights of individuals with regard to
water management and protection. First, is the human rights dimension concerning
the quantity and quality of drinking water, including the issues arising out of its
potential impact on health (see for example, Sands, 1995; Tanzi, 2001, for additional
references), and second, is the right to know, to participate in decisions, and to have
access to justice.
The human rights dimension derives from a number of authoritative statements,
contained in non-legally binding documents, on the fundamental right of human
beings to have a healthy environment. Tanzi (2001) enumerates the following
sources:
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●

●
●

●
●

Article 25, on the right to a standard of living that is adequate for health and well
being, of the Universal Declaration of Human Rights contained in the GA
resolutions (GA, 1948; GA, 1968), stressing the importance of the quality of the
human environment for the enjoyment of basic human rights.
Preambular para 1 and Principle 1 of the 1972 Stockholm Declaration.
Resolutions 1988/26, 1989/12 and 1989/39 of the Sub-Commission on the
Prevention of Discrimination and Protection of Minorities, and the Human Rights
and the Environment Preliminary and Progress Reports (respectively, in UN Docs.
E/CN.4/Sub.2/1991/8 (1991) and E/CN.4/Sub.2/1992/7 (1992) promoted by the
Sub-Commission).
Principle 1 of the Rio Declaration.
Article 12, paras 1 and 2(b), of the 1966 UN Covenant on Economic, Social, and
Cultural Rights providing for the right to the highest attainable standard of
health, and the right of all peoples to freely dispose of their natural wealth and
resources, the latter right being contained also in Article 1, para 2, of the UN
Covenant on Civil and Political Rights.

The Protocol on Water and Health undoubtedly adds substance to the human rights
dimension. However, according to Tanzi (2001), by emphasizing this aspect of the
Protocol one would add very little, at this stage, to the normative force of its
provisions; on the contrary, it might even weaken it. This skeptical attitude is based
among others on the work of Boyle (1998), particularly in the light of the paucity of
rules of protection and international remedies available for the enforcement of the
fundamental human right to a healthy environment. If the provisions of the Protocol
were to be implemented by national legislation, national courts, irrespective of any
international human rights connotations, would enforce the domestic individual rights
stemming from international regulations.
The rights related to the access to information, participation in decision-making,
and access to justice have been enshrined in the Aarhus Convention. As has been
mentioned before, the provisions of the Aarhus Convention have been partly
anticipated by the provisions on the information and participation of the public in
earlier ECE conventions (see Section 3.5.2 of this document). The Protocol on Water
and Health, in Article 5(i), also refers to “access to information and public participation
in decision-making concerning water and health.”
Not surprisingly, the role of the public in general, and the interest groups in
particular, played an important role in the development of water-related agreements.
The Rhine river basin is a good case in point as the interest groups played an
important role in the creation of the Rhine river regime (Durth, 1996; Dieperink,
2002). In the Dutch context, the drinking water companies, the Clean Water
Foundation (Stichting Reinwater, a non-governmental organization), and the City of
Rotterdam influenced the viewpoints of the Dutch Government. Internationally, they
used their networks to influence the governments of the riparian states upstream.
Since the 1930s, the drinking water companies have warned the Dutch government of
the effects on the salinity level as a result of increased dumping by the potassium
mines. The Rhine Commission of the Drinking Water Companies (RIWA) started
several lawsuits against French potassium mines in the early 1980s. The Clean Water
Foundation began a lawsuit with the financial backing of the Dutch government, and
joined forces with several horticulturists who suffered damage from high salt load. The
option to claim compensation through legal procedures was boosted in 1976 by a
court ruling that, within the EU, the courts at both the location where the damage was
incurred and where it originated had jurisdiction over the matter. This ruling offered
new opportunities for starting lawsuits. In 1988, the horticulturists actually received
financial compensation from the potassium mines (Dieperink, 1997).
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The role of the stakeholders in the negotiations of water-related instruments has
been increasing not only at the basin level but also at the ECE regional level. Whereas
the three water-related conventions, adopted in the early 1990s, were negotiated in a
situation of exclusivity by government delegations, the subsequent follow-up
instruments are negotiated in the presence of numerous stakeholders who can freely
participate in discussions. As an example, the Second Meeting (Geneva February 4–6
2002) of the Intergovernmental Working Group on Civil Liability, which negotiates a
legally binding instrument, consisted of delegations from twenty-nine countries, the
EU, UNEP, CEFIC (European Chemical Industry Council), REC (Regional Environmental
Center for Central and Eastern Europe), IUCN-Environmental Law Center, Eco-Forum
MAMA-86, CEA (Comite Europeen des Assurances), Munich Re (German Reinsurance
Company), Swiss Re (Swiss Reinsurance Company), and Winterthur Insurance. One
may conclude that the negotiation of water-related instruments has entered a new era
of interaction and communication involving the key actors in that field.
3.9. Role of Management and Financing Issues in the Negotiation Process
The role of the secretariats or other administrative bodies established under
agreements cannot be overestimated. They serve as a clearing house for information
exchange, networking among parties and other stakeholders, and offer the setting for
conducting the negotiations.
Financing in the framework of an agreement is always a hotly disputed issue in
the negotiation and the implementation phase. In principle one should distinguish
between a membership fee and contribution, generally used to finance the
administrative expenses such as the secretariat and meetings, and the financing of
measures deriving from the compliance with the provisions of the agreement.
Whereas the financing of the measures is generally seen as a responsibility of the
Parties, a membership fee may or may not be stipulated by the agreement.
3.9.1. Rhine River Basin
In the Rhine river basin, the ICPR has proved to be especially helpful with regard to
the development and exchange of knowledge concerning water quality. It promoted
insight into the nature, development, and origin of the pollution by harmonizing
measuring and analysis methods, and the development of a network of measuring
stations and of a warning and alert system. The lively exchange of knowledge needed
for the correct interpretation of the sampling results promoted unanimity regarding
the exact effects of certain substances on the specific functions of the water system.
The ICPR activities also yielded a greater insight about the technical and financial
options to reduce pollution. The permanent secretariat of ICPR offered the riparian
states support and a setting for meetings to discuss problems and elaborate
strategies. It was instrumental in increasing political and public participation by
establishing a more open dialogue with stakeholders in the catchment. The present
structure of ICPR is a motor in itself for further steps and new ideas, resulting in the
stimulation of the self-regulation of the private sector and the formation of some
public-private initiatives. The Rhine Action program is an example of a less legalistic,
more open and flexible international approach.
3.9.2. ECE Agreements
The role of the ECE secretariat in the initiating and negotiation phase of the waterrelated conventions has been mentioned several times in this document. The
governing bodies of conventions in force are autonomous bodies, and as such can
choose freely how and where to organize the work of their secretariats. It is therefore
a favorable circumstance that the secretariats of all ECE environmental conventions
are located within the ECE secretariat in Geneva. This has a number of great
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advantages, one of them being the ease of establishing inter-linkages and synergies
between the negotiations and other activities under the various conventions, as well
as with the Committee on Environmental Policy. Such is the case with the
Intergovernmental Working Group on Civil Liability and the Task Force on
Environmental Compliance and Enforcement. In addition, the convention secretariats
can make use of the general infrastructure of the UN organization in Geneva, as well
as of the ECE Regional Advisory Service Program (Bosnjakovic, 1998).
The UNECE conventions are not obliged to pay a membership fee. During the
first Meeting of the parties to the Helsinki Convention, negotiations did not result in a
decision to introduce such a fee, mainly due to the fierce resistance of some Parties.
The lack of a steady and sustainable flow of financing hampers greatly the work of the
secretariat: it could be damaging and dangerous in the longer term with respect to
negotiating the implementation of the agreements, and to developing follow-up
products (Enderlein, 2002).
3.9.3. Danube River Basin
In order to achieve its goals, the Danube River Protection Convention (DRPC) has
established an organizational framework consisting of:
●
●
●
●
●
●

Conference of the Parties
International Commission for the Protection of the Danube River (ICPDR)
Permanent Secretariat (located in Vienna)
expert groups
ad-hoc groups
Project Management Task Force (PMTF).

The ICPDR Joint Action Program (Five-Year Nutrient Reduction Plan) reflects the
general strategy for the implementation of the DRPC in the forthcoming five years. In
the frame of that program, 243 committed investment projects have been identified
out of which 156 are in the municipal sector and forty-four in the industrial sector.
There are four main areas of international cooperation:
●
●
●
●

United Nations Development Programme/Global Environment Fund (UNDP/GEF)
Danube Regional Project (an important source of financial support)
cooperation with the Black Sea commission
cooperation in the Danube – Black Sea Task Force (DABLAS)
joint implementation of the EU Water Framework Directive in the Danube River
Basin.

The DRPC has a system of membership contributions that has been negotiated by the
Parties. According to Article 22 of the DRPC, any decision with financial implications
shall be adopted only by consensus. The financing of the activities takes place through
membership fees and through external financing of the international cooperation
projects.
3.9.4. Aral Sea Basin
The complex structure of (a part of) the regional water management organizations in
the Aral Sea region is given in Figure 1.
A considerable number of donor institutions and countries have been active in
Central Asia through various types of programs. The financing of the IFAS programs
took place mainly through a GEF project with bilateral co-financing. The European
Union (EU) has been active in Central Asia for several years, mainly through the
Technical Assistance for the Commonwealth of Independent States (TACIS) Program,
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which has established the so-called Water Resources’ Management and Agricultural
Production (WARMAP) Program. Similarly, the USAID has been carrying out the
program on Environmental Policies and Institutions for Central Asia (EPIC). Attempts
have been made both through WARMAP and EPIC to establish effective, working
agreements on regional water and resource management.

Republic of
Kazakhstan

IFAS Branches

Ministries of
Agriculture and Water
Resources

SIC ICWC
Branches

Figure 1.
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Kyrgyz
Republic of Turkmenistan Republic of
Republic Tajikistan
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Interstate Commission
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Executive Committee
of International Fund
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Aral Sea
(EC IFAS)

ICWC Secretariat

BWO “Amu Darya”

BWO “Syr Darya”

Regional water management organizations in the Aral Sea region

Source: Dukhovny (2000), permission to reproduce granted.

Other countries are also active in Central Asia. For example, Switzerland financed
a project for regional cooperation to strengthen national hydro-meteorological
services through trans-boundary monitoring. Most of these projects were not done in
a mutually coordinated way. According to a high politician from Central Asia,
“international programs have brought to Central Asia not only resources but also new
tensions on how to divide these resources.”
Together with the Economic and Social Commission for Asia and the Pacific
(ESCAP), ECE is responsible for carrying out a Special Program for the Economies of
Central Asia. A major component of the program is the project on rational and
efficient uses of water and energy, the main aim of which is to develop a regional
strategy on this topic. Having recognized the lack of information exchange between
international water-related programs, in September 2000 UNECE invited all waterrelated donors operating in Central Asia for a consultative meeting in Geneva. The
meeting agreed to ensure information exchange by establishing a web site, and by
organizing occasional meetings. The network of organizations could function in
analogy with the Mekong River Basin Support Group (Geneva, 2000).

4. CONCLUSIONS AND RECOMMENDATIONS
This study demonstrates the usefulness of a life-cycle model of water-related
international agreements when studying the role of negotiations. On the basis of a
life-cycle model, three categories of agreements were studied: one global convention,
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three regional conventions, together with their follow-up products, and the
agreements for three water-basins. A number of conclusions can be drawn with
respect to the different life-cycle milestones and phases, as well as key factors and
patterns regarding the negotiation of and within these agreements.
One conclusion is that the negotiation is strongly influenced by the interplay of
economic, social, environmental, and security factors prevalent at a given time, be it
at the global, regional, or basin level. The influence of political culture and tradition is
also of crucial importance.
With regard to security, one can draw on the main conclusion of an important
study by Wolf (2002), based on the Transboundary Freshwater Dispute Database
project involving hundreds of watersheds and water-related treaties worldwide. He
concludes: “The likelihood of conflict rises as the rate of change within the basin
exceeds the institutional capacity to absorb that change.” This corroborates the crucial
importance of negotiating effective institutional water-related agreements.
The process of initiating the negotiation is generally related to the wish for a
broadly defined security, including lack of conflict, lack of health and environmental
risks, and economic security. The political processes taking place in the European
region after the Second World War – unification of Western Europe, the Helsinki
process, emergence of newly independent states, profound changes in political
culture, emergence of environmental awareness, and the transition to a market
economy – were of decisive importance for initiating and concluding various waterrelated agreements.
At the same time, the availability of the right organizational setting, procedural
rules, and negotiation culture contributed in a – publicly less visible –way to the
progress and success of negotiations. In some cases these circumstances were readily
available and contributed to a very efficient means of negotiation, as was the case
with the ECE regional conventions. In other cases such circumstances did not exist
from the very beginning, and had to be built in parallel as the negotiations
progressed, which is the case in most water basins.
One of the most frequently quoted factors influencing water-related relationships
is the balancing of upstream–downstream interests. This study confirms that this is a
major factor influencing negotiations. However, it also emphasizes the totality of
political and economic relationships among riparians. Reconciling and balancing of the
inter-sectoral interests, in both the national and transboundary context, is of crucial
importance. General principles exist to achieve that goal, but there is no general
recipe applicable to each water basin.
Negotiating success is often determined by the opening of “windows of
opportunity.” In the cases studied, there were several types of such windows of
opportunity. One of them pertains to general political developments, such as the CSCE
process in Europe. Another refers, alas, to the occurrence of natural disasters or
accidents attributable to humans (Basel, Baia, Mare) that accelerate the call for
action.
Waiting for accidents, however, is not enough. Vision, and persistent and
enduring efforts of dedicated men and women – be it scientists, technologists,
environmental or social activists - are needed to achieve the right results. This
explains the crucial role of transparency and the participation of the stakeholders and
the public in bringing forward the negotiation process.
Finally, the success of negotiation depends also on a number of institutional and
legal aspects, as well the frameworks for implementation, compliance, financing, and
management of agreements. The conclusion of an agreement is not the end of
negotiation, as the follow-up activities require a whole range of new negotiating
activities.
First, one may wish to conclude that the present study could focus only on a
small number of cases. Therefore it would be commendable to embark on a broader
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and more ambitious study in the future, which would involve a broader class of cases,
especially outside the European region. Second, it would be useful to make use of the
results of current and possible future studies in order to disseminate the knowledge
and experience among those who may be interested in, or responsible for,
undertaking water-related international negotiations.

NOTES
1.
2.
3.

4.
5.

6.
7.
8.

9.

10.
11.
12.
13.
14.
15.

16.

17.

The concept of life cycle for policy development processes in environmental protection was
introduced by Winsemius (1986).
103 nations voted in favor, twenty-seven abstained and three voted against the
Convention (Burundi, China, and Turkey).
See among others the Report of the Seminar on Environmental Impact Assessment
(Warsaw, September 21–25 1987), which adopted a recommendation to the Senior
Advisers to ECE Governments on Environmental Problems to develop “a framework
agreement on environmental impact assessment in a transboundary context” (UNECE,
1987).
Updated information on the status of UNECE conventions is to be found on the website
www.unece.org/env. (See also ECE, 1994.)
The number of the riparian states in the Danube River Basin is strictly speaking larger than
thirteen. However, Art. 1 of the DRPC defines “Danubian States” as “sovereign States
sharing a considerable part of the hydrological catchment area of the Danube River. As a
considerable part, there is assumed a share exceeding 2,000 km2 of the total hydrological
catchment area.”
Oral communication by Bo Libert, UNECE Regional Adviser on Environment.
The author is greatly indebted to the Former Interim President of the Danube River
Protection Convention, W. Kittinger, for his constructive and knowledgeable comments
with regard to the present section.
A short history of the Danube Basin Nature Conservation Convention is to be found in a
letter from Ödön Rádai, Head of Temporary Secretariat, dated 16 November 1998, to the
representatives of participating riparian states. A first draft of the convention is attached
to the letter (DBNCC, 1998).
It is true that cooperation on water-related issues started already in the 1960s within ECE,
but it was the Meeting on the Protection of the Environment of the Conference on Security
and Cooperation in Europe (CSCE), held in Sofia, Bulgaria, from October 16 to November 3
1989, that gave the green light for developing framework agreements in accordance with
the political mandate of the Concluding Document of the Vienna Meeting of the
representatives of the participating States of the CSCE.
The first session of this Working Group was convened in Brussels from 5 to 8 June 1990 at
the invitation of the Commission of European Communities. All other sessions took place
at the Palais des Nations in Geneva.
The initiative to start the drafting process of the protocol stems from the Final Declaration
of the Parties to the Helsinki I Convention.
The term mixed-motive countries was introduced by Schroeder-Wildberg (2002).
Points in case are Egypt in the Nile river basin and Uzbekistan in the Syr-Darya river basin.
A detailed and clear discussion of the negotiations regarding this issue was given by
Schroeder-Wildberg (2002). The somewhat shortened and simplified discussion in the
present study is mainly based on her work.
As pointed out in Tanzi (2001, p. 80), the Helsinki I Convention not only provides for
compulsory cooperation, but also for compulsory institutional cooperation. That is to say
that, under Article 9, paragraphs 2, and 10, a clear-cut obligation is set out for coriparians to enter into agreements establishing joint bodies.
Article 21 of the DRPC (1998) states: “The Contracting Parties on the basis of equality and
reciprocity shall adapt existing bilateral or multilateral agreements or other arrangements,
where necessary to eliminate contradictions with basic principles of this Convention and
shall enter into supplementary agreements or other arrangements where appropriate.”
The Chernobyl nuclear power plant accident occurred in April 1986, the Basel chemical
plant accident took place in October 1986.
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18. See section 2.2.2.
19. See footnote 9.
20. The report, authored by Professor Attila Tanzi, was approved by the Second Meeting of the
Parties to the Helsinki I Convention in March 2000 and published in the UN/ECE Water
Series No.3.
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